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2
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12
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1 |, Angela Smith MGalliard,

2  Certified Court Reporter, of Pike Road,

3 Alabama, certify that on this date, as

4  provided by the Al abama Rules of Cvil

5 Procedure, | recorded and transcribed the

6 proceedings in the aforenenti oned matter,

7 taking place at the Al abama State House, 11
8 S. Union Street, Room 200, Montgonery,

9 Al abana 36130, beginning at 10 a.m

10 Wher eupon, the follow ng

11 proceedi ngs were had:

12 CHAI RVAN JONES: | call this
13 neeting of the House Judiciary Commttee to
14 order in conpliance with Rule 79.1 of the
15 House Rules regarding the investigation of
16 Governor Robert Bentley to determ ne whet her
17 to nmake a recommendation to the body as to
18 whet her cause exists to i npeach Governor

19  Robert Bentl ey.

20 If the clerk will call roll.
21 M5. ARNOLD: M. Jones?

22 REP. JONES: Here.

23 M5. ARNOLD: M. Hill?
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REP.

REP.

REP.

5

H LL: Here.

ARNOLD: M. Md amy?
MCCLAMWY:  Her e.

ARNOLD: M. Beckman?
BECKMAN:  Here.

ARNOLD: M. Bl ack?
BLACK: Here.

ARNOLD: Ms. Col eman?
COLEMAN:  Aye.

ARNOLD: M. Drake?
DRAKE: Here.

ARNOLD: M. Engl and?
ENGLAND: Here.

ARNCLD: M. Farley?
FARLEY: Here.

ARNOLD: M. Faul kner?
FAULKNER: Her e.

ARNOLD: M. Fridy?
FRI DY: Here.

ARNOLD: Ms. G van?
G VAN:  Present.

ARNOLD: M. Hol nes?
HOLMES: Here.
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1 M5. ARNOLD: M. Pettus?
2 REP. PETTUS. Here.

3 M5. ARNOLD: Quorumis p
4 CHAI RVAN JONES: Menbers

S we first met as a conmttee to organiz

6 ourselves for the task at hand, | coment ed

7 on the gravity of the situation we fac

8 said then that few i ssues shoul d be

9 considered nore carefully than the renoval of

10 a person who is elected by our denocratic

11 process to hold office. As we cone together
12 this norning | think it is inportant to

13 rem nd oursel ves of that again.

14 This Commttee is often faced
15 wth consideration of significant matters;

16~ however, very seldomare those deliberations
17 about sonething, the effect of which, is as
18  immediate. W play the initial role in a

19  process set forth by our colleagues in the
20 House of Representatives to investigate the
21 actions of the person serving as our

22 governor. W have been called upon to nake a
23 recommendation as to whether that person is

resent.
. when

e

ed. I
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still fit to hold office.
Qur recommendation wll go
forth to the full house and will serve as a

starting point for the debate of this matter.
| am proud of how our Conmittee has
approached this task to date. W have acted
met hodi cally, we have net as necessary to
prepare for this day. W have nade hard
deci sions along the way, with the care and
consideration they warranted. W hired an
extraordi narily conpetent person to serve as
our special counsel, and he has conducted as
t horough an investigation as could be nade.
He has represented the Conmttee
prof essionally and appropriately and
navi gated these rough waters on behalf -- on
our behalf to lead to this day. He has
presented us with a conprehensive report on
both the applicable laws and the facts we
must fully consider.

| believe we now sit ready to
hear the evidence that is being gathered and

to allow the governor to confront that
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1 evidence. | trust that we wll all approach
2 this wwth a fair and open mnd. W nust put
3 aside partisanship, bias, and preconception
4 and faithfully approach the task at hand in
5 fairness. W owe that to the citizens who

6 sent us here to act on their behalf. They do
7 not elect us to respond to sensationalism

8 whim or polls; but rather to exercise and

9 formjudgnent in the sanme manner as they do
10 jt, if allowed the sane tine to study and

11 consider the full information to which we

12 have access.

13 When this process is conplete,
14 let the people of our state be proud of their
15 public servants in the legislature, let them
16 rest with the peace that our body acted

17 faithfully in their interest, let them be

18 proud of what the nation saw in our response
19 to these trying and unfortunate

20 circunstances.

21 In closing, | would like to

22 paraphrase remarks made by British Prine

23 Mnister Stanley Baldwin in a speech given to
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1 the House of Commons in 1936, hearing debate
2 on the abdication of King Edward VIII.

3 This Commttee today is a

4 theater being watched by the people of

5 Al abanma and our nation. Let us conduct

6 ourselves with that dignity which is expected
7 of us. Let no word be spoken that the

8 utterer of that word may regret in days to

9 cone.

10 Menbers, before we begin | want
11 to report on the status of one of our fell ow
12 Comm ttee nmenbers and for the Record.

13 Representative Mke Ball has voluntarily

14 recused fromthese proceedings and wll not
15  be joining us for this process.

16 Menbers, al so you have been --
17 you have seen sone proposed suppl enent al

18  rules for hearing proceedings. This will be
19  the appropriate tine that | would accept a

20 notion for adoption of those rules.

21 REP. ENGLAND: | nove.
22 REP. COLEMAN: Second.
23 CHAI RMAN JONES: There's a
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1 notion -- |

2 Engl and nade the notion;

3 from Representative Col eman.

4 di scussi on on the notion?

7 roll.

10
11
12
13
14
15
16
17
18
19
20
21
22

23

10
want to say Representative
bel i eve a second
| s there any
(No response.)
CHAl RMAN JONES: derk, call
M5. ARNOLD: M. Jones?
REP. JONES:. Aye.
M5. ARNOLD: M. HII1?
REP. HILL: Yes.
M5. ARNOLD: M. Md ammy?
REP. MCCLAMWY:  Yes.
M5. ARNCLD: M. Beckman?
REP. BECKMAN:. Aye.
M5. ARNCLD: M. Bl ack?
REP. BLACK: Aye.
M5. ARNCLD: Ms. Col eman?
REP. COLEMAN:. Aye.
M5. ARNCLD: M. Drake?
REP. DRAKE: Aye.
M5. ARNOLD: M. Engl and?
REP. ENGLAND: Yes.
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1 M5. ARNOLD: M. Farley?

2 REP. FARLEY: Aye.

3 M5. ARNCLD: M. Faul kner?
4 REP. FAULKNER:  Yes.

S M5. ARNOLD: M. Fridy?

6 REP. FRI DY: Aye.

7 M5. ARNCLD: Ms. G van?

8 REP. d VAN. Aye.

9 M5. ARNOLD: M. Hol nes?

10 REP. HOLMES: Aye.

11 M5. ARNOLD: M. Pettus?

12 REP. PETTUS. Aye.

13 M5. ARNCLD: Fourteen ayes.
14 CHAI RMVAN JONES: Mbtion is
15  adopted. Supplenental rules for the hearings

16 have been adopt ed.

17 Bef ore we proceed |
18 |ike to ask if the attorneys that are

19 representing the parties in this proceedi ng

20 will
21 represent.

22 | f |

23 Speci al

i dentify thensel ves and who t hey

wll,

Counsel's table to ny right.

woul d now

"Il start with
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1 MR. SHARVMAN. M. Chairman, |'m
2 Jack Sharman, Special Counsel to the

3 Committee. Wth ne is M. Jeff Doss and M.
4  Wes G lchrist.

S CHAI RVAN JONES: Thank you,

6 sir. On behalf of the Governor, will y'all
7 please introduce yourself for the Record?

8 MR. GARBER:. (Good norning, M.
9 Chairman. Ross Garber on behalf of the

10  office of the Governor and Governor Robert
11 Bentl ey personally.

12 MR. BYRNE: David Byrne, chief
13 legal advisor to the Governor and the Ofice

14 of the Governor.

15 MR. PAULK: Jason Paul k, deputy
16 | egal advisor, Ofice of the Governor.
17 MR GLLIS Lews Gllis on

18 pehalf of the Governor individually.

19 CHAI RVAN JONES: Thank you,

20 gentl enen.

21 MR GARBER. | want to be

22 clear, | may have m sspoken. | represent the

23 O fice of the Governor and Governor Bentl ey
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in his official capacity.

CHAI RVAN JONES: Thank you,

M. Garber, as | wal ked in
today, | received, | believe, approximately
three notions. Maybe | need to address this
to M. Byrne.

MR. BYRNE: Yes, sir.

CHAI RMAN JONES: It is ny
i ntention that tonorrow begi nni ng your
presentation that we will address those
notions at that tine.

MR. BYRNE: That w |l be
appropriate, if it please the Chair, and we
sinply filed them of record today.

CHAI RVAN JONES: Thank you,

| now recogni ze Speci al Counsel
Jack Sharman. M. Sharman, if you wll,
pl ease, cone before the Conmttee. |If you'll
begi n by discussing the appropriate
constitutional basis and Al abama | aw

regar di ng i npeachnent.
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MR. SHARMAN.  Chai r man Jones,
Vice Chairman H I, Ranking Menber MC amy,
and nenbers of the Conmttee: |npeachnent is
t he peopl e's check against political excess.
It is arenedy for the State as opposed to
puni shnment for an individual as in a proven
case. The purpose of inpeachnent is to rid
t he governnent of a chief executive whose
past m sconduct denonstrates his unfitness to
continue in office. Sone history is in
or der.

The roots of Anmerican
| npeachnent law are, like so many things in
our system of governnent, in Great Britain
during the centuries well before the founding
of this country. Parlianent devel oped an
| npeachnent process because the nonarch, as
t he sovereign, could not be inpeached.
| npeachnent was designed then to focus on the
king's mnisters and servants as a neans of
controlling royal power.

But in British practice, even

then, things were famliar and all egations
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I ncl uded m sconduct all egi ng danage to the
state and such forns of m sapplication of
funds or abuse of official power, neglect of
duty, encroachnent on parlianent's
prerogatives, corruptions, and betrayal of
trust.

And having just thrown off the
burden wth the British crown, the founders
were al so concerned about a too-powerful
executive. And as a result, the inpeachnent
provisions in the Federal Constitution were
unani nousl y adopted, even before it was
determ ned what the executive would actually
| ook Iike. And the public debates about the
ratification of the Federal Constitution
denonstrate that the franmer's intended
| npeachnent to be a constitutional safeguard
of the public trust, and that the scope of
t he i npeachnent was not to be viewed
narrow vy.

Most not ably, Al exander
Ham | t on, one of the authors of the

Federal i st Papers, in Federalist Nunmber 65
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descri bed i npeachabl e of fenses as those

of fenses which proceed fromthe conduct of
public nen; or in other words, fromthe abuse
or violation of sone public trust. They are
of a nature which may with peculiar propriety
be denom nated political, as they relate
chiefly injuries done imedi ately to society
i tsel f.

The scope of inpeachnent he
descri bed as a national inquest into the
conduct of public nen. Because of this
nature and scope, Ham lton argued, the only
body capable of carrying out this task was
not the courts, but the legislature. And
comentators in this country, ever since
t hen, have reaffirnmed those concepts.

In 1833, United States Suprene
Justice Joseph Story wote that inpeachnent
reaches what are aptly terned political
of fenses growi ng out of personal m sconduct
or gross neglect or usurpation or habitual
di sregard of the public interest in the

di scharge of the duties of political office.
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In a witing nore recently
agai nst the backdrop of the inpeachnent
Il nvestigation of President Richard N xon, a
not ed constitutional scholar, Charles Bl ack,
poi nted out that inpeachnent under the
Federal Constitution concerned offenses which
are rat her obviously wong, whether or not
crimnal, which seriously threaten the order
of political society. And simlarly the
Wat ergate staff report, itself, were the gold
standards of commentary in this area,
reviewed thirteen i npeachnents in the House
of Representatives before 1974 and concl uded
t hat each invol ved charges of m sconduct
i nconpatible wwth the official position of
the officehol der.

What about crines? As a
political power, concerned with political
m sconduct, inpeachnent is not concerned j ust
with crimnal conduct, although cri m nal
conduct nmay or may not formthe basis for
| npeachnent. Very recently, the Illinois

House of Representatives Speci al
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| nvestigation Commttee involved in the

| npeachnent of then-Governor Rod Bl agoj evi ch,
concluded it would in fact be unreasonable to
limt inpeachable offenses to crimnal
conduct. An inpeachnent inquiry is not a
crimnal procedure. Rather inpeachnent is a
remedi al proceeding to protect the public
froman officer who has abused position of
trust.

In addition to the broad scope
of noncrim nal conduct that nmay give rise to
| npeachnent, the distinctly political nature
of i npeachnent is shown by the fact that
under the federal system and npbst states, an
| npeached and renoved officer remains |iable
for crimnal punishnment fromthe justice
system Al abana adopts the sane view.

Section 176 of our Constitution limts the
penal ties for inpeachnent to two, renoval and
disqualification fromholding office. But
Section 176 al so expressly reserves

| ndi ct ment and puni shnment as prescri bed by

| aw.
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So there are four general
propositions about inpeachnent that are
i nportant. First, inpeachnent is a political
power to protect society from m sconduct by
public officeholders before their terns
expire or before they m ght otherw se be
voted out of office in the ordinary course.

Two, 1 npeachnment is reserved
for serious offenses or breaches of the
public trust that are inconpatible with our
political system such as abuse of power;
gross negl ect of duty; corruption, which may
or may not be crimnal as well.

Third, inpeachnent is not for
unpopul ar policies or otherwse legitimate
exerci ses of the power of the office
unacconpani ed by serious m sconduct.

And finally, inpeachnent
operates separately and apart fromthe
crimnal justice provisions.

Wth that brief background,
let's | ook at Al abama's i npeachnent

structure. Since Al abama becane a state in
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1819, each of its constitutions has provided
for inpeachnent for the governor, and for
other state officers, like the federal
system In Al abama, this power principally
has been vested in the |egislature.

It has al so been further
di vi ded between the House, which has the
power to refer, to send Articles of
| npeachnent agai nst statew de el ected
officials; and the senate, which has the
power to organize as a court of inpeachnent,
and to try, to literally hold a trial, of the
Articles referred by the House.

The Al abama Constitution of
1901 expressly provides five grounds for
| npeachnent: WIIful neglect of duty,
corruption in office, inconpetency,
| ntenperance in the use of |iquor or
narcotics, and any events invol ving noral
turpitude while in office.

|t provides al nbst no gui dance,
however, and nuch | ess any instructions or

mandates as to how either house of the
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1 legislature nust conduct its respective part
2 of the process.

3 Any di scussi on of the

4 inpeachnent and renoval power vested in the

S legislature by Section 173 of the Al abama

6 Constitution nust begin with an understandi ng
7 of Al abama's Separation of Powers Doctri ne,

8 and then how the Constitution provides for

9 inpeachnent and potentially ultinmate renoval
10 from office.

11 Qur Constitution expressly

12 provides the Governnent's powers into three
13 distinct powers: Legislative, Executive, and
14 Judicial, each of which is confided to a

15 separate body.

16 The Constitution further

17 expressly prohibits each departnent from

18 exercising the powers of the other two unl ess

19 it is expressly directed or permtted to do
20 so.
21 Deci si ons of the Al abama

22 Suprene Court interpreting these

23 constitutional directives really invoke
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consistently two coordi nate principles.

First, the division of Al abama governnent al
powers anong three branches is al nost
absolute. That is to say, all acts assigned
to a departnent, neaning one of the three
branches, by the Constitution nust be
perfornmed by that departnent, and the power
to performthem cannot be conferred

el sewhere. And, two, within their respective
spheres, each branch of Al abama governnent is
supr ene.

Section 173 vests in the
| egi sl ature the power to inpeach and to
renove fromoffice all statew de executive
officers, including the governor. Section
173 further defines the roles of the two
houses of the legislature as | just
descri bed.

The senate, once organi zed as a
court of inpeachnent, will have the chi ef
justice or an associate justice presiding as
the presiding officer. And the senate wl|

hear the articles referred with the senators
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1 sworn, essentially, as a jury.
2 Wth respect to how t he House

3 and the Senate carry out their respective

4 roles, the Constitution provides no gui dance.

5 However, perhaps what it does not say is
6 informative. Section 173 inposes no

7 procedural requirenents on either body,
8 including on this Conmttee.

9 Section 173 guarantees the

10 officer subject to inpeachnent no procedural

11 protections except those granted by the body.

12 There is no judicial review of inpeachnent
13 and renoval by the |legislature. In other

14 words, in the absence of other independent

15 constitutional restraints, the legislature's

16 power with respect to i npeachnent and renoval

17 is absolute, exclusive, and suprene.

18 Wth regard to the rules of the

19  House, and then derivatively the rules of
20 this Commttee, Section 53 of the

21 Constitution addresses that. Section 53

22 provides that each house in the legislature

23 shall have the power to determne the rules
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of its proceedings, and the |egislature's
power to adopt rules is unlimted except as
controll ed by other provisions of the
Constitution. The legislator's
sel f-governing power is what we're
di scussing. It extends to the determ nation
of the propriety and effect of any action
taken by the legislature in the transaction
of any business or in the performance of any
duty |ike inpeachnent conferred by the
Constitution.

So in summary, under the
Al abama Constitution what are the basic
principles we nust keep in mnd? First, the
House of Representatives has absol ute and
exclusive authority to i npeach a governor

subject to any rules of procedure it deens

appropriate. Two, when sitting as a court of

| npeachnent, the senate has absol ute and
excl usive authority to renove an i npeached
of ficer, such as a governor, pursuant to any
rules of procedure it deens appropriate.

Three, there are no procedural requirenents
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or guarantees concerning an i npeachnent of a
governor. Four, there is no basis for
judicial review of either the process or the
outcone of the House's or Senate's respective
| npeachnent and renoval roles.

That is a brief structural
di scussion, the history of inpeachnent, the
devel opnent of federal inpeachnent |aw, and
the constitutional provisions under the
Al abama Constitution that govern us, and nore
| nportantly, you, here today.

| want to turn nowto
substantive grounds for inpeachnent provided
by the Constitution, grounds which this
Commttee will then have to consider once it
recei ves evidence, the enunerated grounds of
the five | nentioned earlier: WIIful
negl ect of duty, corruption in office,
| nconpet ency, intenperance, or any offense
Il nvol ving noral turpitude while in office.

The "while in office" | anguage
rem nds us to consider Governor Bentley's

clai mthat inpeachnent is not available for

Freedom Court Reporting, Inc

877-373-3660



House Judiciary Committeere: |mpeachment of Gov. Bentley

26

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

conduct prior to his reelection in 2014, in
ot her words, his first-termconduct. That
argunent does not affect this Commttee, nost
i nportantly, for two reasons: First, all of
t he decisions that the governor relies upon
i nterpret other provisions of the
Constitution, sections 174 and 175. But
perhaps nore inportantly, all of those
deci sions provide that an officer's acts or
om ssions fromanother termare properly
consi dered as evidential facts insofar as
they're connected with or bear upon the
of ficer's general course of conduct during
the second term

As we will discuss |ater,
Governor Bentley's actions from around the
m ddl e of 2013, to the present day, form an
unbr oken conti nuum of conduct that
denonstrates notives and intent throughout
and can be reasonably considered by this
Committee. And nore generally on this topic,
our Suprene Court has stated: The

Constitution, in providing for the renoval of
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1 unfit officers, proceeds to ends nore in
2 accord with the dictate of natural justice,
3 and al ong broader and nore liberal |ines than

4 the strict and often harsh crim nal statutes.

S The specific grounds of

6 inpeachnment that | just went over, all tend,
7 in the words of the Suprene Court, nore or

8 less, to reflect upon the dignity of the

9 office to generate disrespect for the | aw

10 through the want of worth, noral or

11 intellectual, in the officer, to create

12 dissatisfaction anong the people with their
13 governnent and thus to seriously cripple the
14 adm nistration of justice.

15 These conceptions of

16 inpeachnent articul ated by the Al abana

17 Suprenme Court align perfectly with the

18 historical perspective we just went over.

19  The purpose of inpeachnent is to protect

20 society frompolitical offenses by an unfit
21 officehol der.

22 A very practical issue for the

23 Commttee in applying these very broad
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concepts involves the burden of proof; that
s to say, what is the burden of proof that
you, as nenbers of this Coommttee, first, and
then as nenbers of the House of
Representati ves, should apply to the evidence
provi ded you?

Hi storically, the standard of
proof is left up to |egislators being guided
by their own conscience. Despite the answer
of a definitive answer, as you woul d expect,
there's no shortage of opinions on this
guesti on.

To aid the Conmttee and to
provi de sone context for those opinions, it
i's hel pful to understand the |egal standards
that the courts have recogni zed.

| n general, courts recognize
four standards of proof: Probable cause,
reasonabl e satisfaction or preponderance of
t he evi dence, clear and convi ncing, and
beyond a reasonabl e doubt. \Which of those
four standards gets applied in a Court

depends on the proceedi ng.
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In crimnal proceedings, there
are, as you likely know, typically two
burdens of proof: First, grand juries, which
are sinply citizens comng to a charging
position, apply the | owest burden of proof in
determ ni ng whet her there is probabl e cause,
just a nere probability, and does not require
proof of even fifty percent |ikelihood of
guilt.

A crimnal trial, however, is
quite different. At a crimnal trial, the
State nust neet the highest burden of proof
applied by courts, that is, beyond a
reasonabl e doubt. This standard has
soneti mes been described as proof rising
above the ninety-five percent |evel of
certainty.

In civil lTawsuits, lawsuits for
noney, personal injury, and so forth, the
burden of proof is often described as
preponder ance of the evidence, sonmething |ike
proof rising to a level of fifty-one percent

certainty. In Al abama, that standard has
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generally been called proof to a jury's
reasonabl e satisfaction fromthe evidence.

As a practical matter in
Al abama civil courts, the plaintiff's burden
of proof is typically understood and is
normally argued to juries as nore likely than
not .

A hi gher standard used in sone
aspects of civil trials is proof by clear and
convi nci ng evidence. W see that in Al abanma,
I n situations where there are issues in award
of punitive danages, and we see that in
wor kers' conpensation cases fromtine to
tinme; a reasonable way to think about clear
and convincing evidence is to analogize it to
a standard that requires a seventy-five
percent |evel of certainty.

So as a nenber of this
Comm ttee, you ask, what standard do | apply?
Several observations. First, the burden of
proof that a nenber of the house enpl oys,

I ncluding you sitting as a commttee, is left

to your individual judgnent. That was the
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concl usi on of the Special I|Investigation
Committee in Illinois investigating
t hen- Gover nor Bl agoj evi ch.

The federal senate has
generally been left the decision or the
choi ce of the applicable standard of proof to
each i ndividual senator. And as Professor
Bl ack, the constitutional scholar | nentioned
a nonent ago, has said in that context, each
senator nmust find his own standard and his
own consci ence as advi sed by the flesh.

Al t hough each nenber of this
Commttee and of the House nust sel ect the
appropriate standard of proof to apply, there
are sone prudential reasons for a nenber to
apply a nore rigorous standard of proof than
probabl e cause, or even sinple preponderance.
I n Al abama the governor is suspended from
of fi ce upon inpeachnent, until he or she is
acquitted by the Senate. The governor is not
renmoved fromoffice; renoval is a final
action that would take place only after a

conviction in the Senate. But upon
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| npeachnent by the House, the governor is
suspended, relieved of his or her duties, and
the |ieutenant governor takes his place, even
i f tenporarily.

| npeachnment in Al abama,
therefore, effectively overrides an el ectoral
judgnent, even if tenporarily, which counsels
in favor of a higher standard of proof.

The State of Connecticut has a
simlar provision to Al abama's, and that was
the recomendati on of the Special Counsel in
Governor Row and' s i npeachnent investigation,
and the Speci al Counsel there recommended
application of the clear and convi ncing
evi dence standard of proof.

Not wi t hst andi ng t hat
recommendati on, Connecticut's Special Counsel
concluded: W nust repeat that the matter
lies in the sole discretion of the Sel ect
Commttee nenbers and that requiring a | esser
standard of proof would fall confortably
wi t hi n Connecticut's constitutional

tradi ti ons.
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In contrast, Governor Bentl ey
has urged the House to eval uate the evidence
on even hi gher standards, sonetines even
beyond a reasonabl e doubt in determ ning
whet her to i npeach. Like Governor Bentl ey,
ot her governors subject to inpeachnent
| nvesti gati ons have nade simlar pleas.

We're unaware of any | egislature, however,
formal |y adopting the
beyond- a- r easonabl e- doubt standard at this
stage of the process as opposed to perhaps a
Senate trial.

And, indeed, other |egislatures
have expressly rejected it, as did the Sel ect
Commttee of Inquiry in Connecticut. So also
the Commttee in Illinois. Thus, the
standard, for you this week is an open one:
Each nmenber of the Committee nust determ ne
i ndi vidually what you believe constitutes
cause or does not constitute cause for
Governor Bentley to be inpeached.

That said, |ike Connecticut's

Speci al Counsel, we recommend that the
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1  nmenbers of the Commttee, in their referral

2 decision, and, if necessary, the nenbers of
3 the House in an inpeachnent deci sion,

4 consider whether there exists clear and

5 convincing evidence that warrants i npeachnent
6 of Governor Bentley. That standard bal ances,
7 first, the end presunption against the

8 overriding voter judgnent; and, two, this

9 House's constitutional obligation to

10 safeguard agai nst abuses of office by a

11 governor.

12 On the other hand, and al so

13 |ike Connecticut's Special Counsel, we agree
14 that application in your own view and gui ded
15 by your own conscience of a | ess denmandi ng
16~ pburden of proof, including preponderance of
17 the evidence, or reasonable satisfaction as
18 jit's called in Al abama often, would al so

19 properly strike that bal ance and al so

20 di scharge your constitutional duties.

21 | ndeed, were one to view your
22 function or the House's function, as roughly

23 anal ogous to that of the grand jury, even a
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probabl e cause standard woul d be defensi bl e,
t hough perhaps | ess sensitive to the Al abama
Constitutional reginme of suspension from

of fi ce upon i npeachnent.

M. Chairman, those are the
basic outlines of the |egal and
constitutional structure with which we're
faced. |If it pleases the Chair, I'll proceed
to a summary of the investigation steps.

CHAI RMAN JONES: Let's go ahead
and take a nonent to address questions by the
menbers of what we've al ready di scussed.

Menbers, as we -- Based on
t hose we just passed, once again all nenbers
have the opportunity to pose questions to
Speci al Counsel and you'll be limted to five
m nut es.

Representati ve Becknman, you are
recogni zed.

REP. BECKMAN: Thank you, very
much, M. Sharman, for your presentation.
There's a couple of questions, two questions

that | have. You nentioned Section 53 of the
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1 Constitution and reference to that as far as

2 the rights, as far as under Section 53. |

3 assune that we would still have to adhere to

4 and reference to due process and ot her

S el enents in reference to that cone under our

6 constitution. Wuld that be correct?

7 MR. SHARVAN. The House

8 determnes its own rules and, therefore,

9 obviously no -- obviously no citizen | oses
10 his or her constitutional rights, including
11 rights to due process, if they apply.

12 In this circunstance, as you

13 know, due process is strictly viewed as three

14 things: A property interest, a liberty

15 interest, or alife interest:; in other words,

16 if sonebody could potentially be convicted of

17 a capital offense.

18 An | npeachnent proceedi ng does

19  not nenace the officer wwth a liberty or a

20 |]ife problem and a governor has no property

21 interest in the office of the governor. For

22 those reasons, an officer, including a

23 governor com ng before this body, has slight
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1 due process rights. That said, the rul es of

2 t he House, the rules of the Conmttee,

3 provide, and have provided in this instance,
4 significant process protections throughout

S this process, nore actually than is required

6 for the subject of a grand jury

7 investigation, and nore than even attached

8 immedi ately upon the charging of a defendant

9 in Alabama State court.

10 REP. BECKMAN. Second question

11 is, you talked about the evidence of proof.

12 Al abama did away with the scintilla rule. In

13 reference to a question is since it is an
14 opinion that is basically what each one of us
15 wll have to decide, is there any applicable

16 reason why we couldn't use the scintilla

17 rul e.

18 MR, SHARMAN:  If I'm

19 understanding, M. Beckman, you're referring
200 to the scintilla ruling neaning that if
21 there's just a -- if there's a scintilla of

22 evidence, if there's just a little bit,

23 that sufficient to reach a deci sion?

S
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REP. BECKMAN:. That is correct.

MR. SHARVAN:. | think that
you're correct, that the courts have done
away wth that. And that woul d not be an
appropriate standard, in all likelihood, in a
proceeding of this significance; that is to
say, given the constitutional, political, and
| egal consequences of your decision of one of
the four burdens of proof that | outlined
have been shown in previous inpeachnents
woul d be the appropriate one for nenbers to
follow, both as nenbers of the Commttee and
of the House.

REP. BECKMAN: Thank you.

CHAl RVAN JONES: Representative
G van, you're recogni zed.

REP. G VAN. M. Sharman, thank
you. |If you would, just el aborate on those
five elenents of the inpeachnent for ne, if
you woul d.

MR. SHARMAN. Yes, ma'am The
Constitution provides that there are five

potential categories of offense for which an
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of ficer may be i npeached.

The House, of course, is not
under any obligation to consider all five.
The articles that were referred originally in
this matter concern only two -- or invoke
only two, the willful neglect provision and
t he corruption provision.

On the other hand, the
Committee is not, nor is the House,
restrained by those two, in other words, this
Comm ttee could consider on its own whet her
any of the others apply; and whether it did
that or not, the full House coul d consider
whet her any of the others apply or not. So
they are not nutually inclusive.

REP. G VAN So -- But today --
O right now, it appears that we're dealing
with the wllful neglect of duty.

MR. SHARMAN: That's one of the
two articles, yes, ma'am

REP. G VAN. And the corruption
| ssue?

MR. SHARMAN: Yes, ma'am
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Those are the two that have been conferred to
you.

REP. 3 VAN. Those were the
ones, | wanted to be clear on that.

But | want to go back also to
due process, because as you know we've been
dealing with this issue for the last few
weeks. You say there is no property
i nterest, no liberty, nor life. How do we
get to due process then? Because one could
argue that although the governor is elected,
it is ajob for him whether he's taking
conpensation or not, it's still -- there is
an interest there of whether he's receiving
any type of conpensation. He is -- This is a
job, for which we, or once we nake the
deter m nati on, whether he has violated
certain duties under this particul ar job,
and, therefore, certain due process rights
shoul d apply, especially because we are now
here in a hearing for which we may possibly
| npose sonmething -- | don't want to call it

sentence, but nmake sone type of ruling. So |
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want to just get sone clarity because | was
not in the hearing on Friday, so | would just
like a little bit further clarity on this due
process i ssue.

MR SHARVAN. Well, you raise a
very good point about due process in the
context of enploynment. Because certainly in
sone aspects of public enploynent, and
occasionally even in private enpl oynent,
there are, for exanple, civil servants, a
whol e superstructure that provides process
and a forum and so forth.

Wth regard, though, to a chief
executive, that is a -- excuse ne, that
situation is an outgromh of a statutory and
regul atory schene where a | egislature has
said we're going to provide these particular
protections, authorities for sonebody who has
a j ob.

The context that you and your
col | eagues find yourselves in is a question
of a responsibility commtted to a particular

branch of governnent. And that is why that
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1 -- the Al abama Suprene Court, on Saturday,

2 undid, basically, the stay of these

3 proceedi ngs, because law in the Al abana

4  Suprene Court is quite clear that the Court

5 cannot tell you howto run the rules of the

6 Committee.

7 CHAI RMAN JONES: Representative
8 Black, you have a question?

9 REP. BLACK: Thank you, M.

10 Chairman. And thank you, M. Sharman, for

11 your presentation.

12 Did | understand when you were
13 explaining the hearing inducing and net hods
14 of the burden that it's up to and the duty of
15 each nenber to determ ne what that burden is?
16 MR. SHARMAN. Yes, sir. That's
17 correct. Unlike the situation where you and
18 your coll eagues m ght be called to serve on a
19  jury, and there is a judge who is giving you,
20 as jurors, instructions, and one of those

21 instructions mght be: Here is the burden of
22 proof, ladies and gentl enen, and you nust

23 follow that burden of proof even if you don't
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particularly like it. Here that doesn't
apply. You're trying this as your own.

REP. BLACK: That was ny
concern, because that was |i ke any other
created body that you would normally see,
whet her it be grand jury or petit jury or
even the judge hinmself making a deci sion.

Did | understand that you had a
recommendation for the Conmttee for the
burden that should be used or woul d be nost
| i kely proper to be used?

MR. SHARMAN. | have a
recommendation as to a standard of proof that
shoul d be seriously considered. | caveat it
| i ke that because, as you said, it is upto
your own i ndividual conscience. The reason
applied is we, like the Connecticut Speci al
Counsel, suggest consideration of clear and
convincing, as it seens to bal ance, in nmany
ways, the tension on the one hand that there
IS a tenporary suspension fromoffice upon
| npeachnment versus the significance of the

matter that you're about.
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REP. BLACK: And did |
under stand that your recomrendation is the
cl ear and convi nci ng standard?

MR. SHARMAN. Yes, sir, it is.
Al t hough a preponderance of the evidence,
nore |ikely than not, would al so be
constitutionally sound and appropriate if a
particul ar nenber were to get there.

REP. BLACK: Thank you, M.
Chai rman. Thank you, M. Sharnman.

CHAI RVAN JONES: Do any of the
ot her nenbers have any questions?
Representati ve McC amy, you're recogni zed.

REP. MCCLAMW: M. Sharman, in
your exhi bits here on House Resol ution 367,
and | think | raised this question, you know,
earlier onin this process, and | take it
this norning we was goi ng by one of the
persons that was recusing hinmself from
participation. That question |I believe that
in this House Resolution 367 there are
menbers that was a part of this particular

resolution, and at the sane tine are al so
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sitting nenbers of this Commttee. From your
standpoint, and -- do you see this as being a
conflict in the process?

MR. SHARMAN: | think maybe
there's two parts of an answer to that, M.
McCl amry. The first is, as | understand the
rules and the constitutional structure, there
IS no neans, there's no nechanism to renove
forcibly, so to speak, a nenber of a
commttee if there is a real or perceived
conflict, the way one m ght ask a judge in
the Court who had a conflict to recuse
hi nsel f or herself from consideration of a
case.

Flowing fromthat, it is nore
difficult to definitively say if there's a
conflict of interest, because this is an
extraordi nary situation, although, it may be
nore common to you, where you have a
comm ttee nenber who votes on a natter and
then also votes on it in the full House. And
It would not be consistent with the rules, as

| understand them to try to force a nenber
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to -- to not be able to exercise his or her
vote in that regard.

Wth that said, notions of
conflict still reside wwthin us all, and it's
perfectly appropriate for a nmenber to recuse
himor herself fromconsiderations if there
IS a perception of unfairness, conflict, or
anything else that mght in sone way taint
that decision. |It's also perfectly
appropriate for one nenber to call upon
another to do so. But beyond that, | don't
think that there is any -- any particul ar
rule or constitutional traction to be gai ned.

CHAI RMAN JONES: Representative
Engl and, you're recogni zed.

REP. ENGLAND:. Thank you, M.
Chair. You know, one thing that |'ve noticed
t hroughout this entire process is that -- the
enphasi s on due process and what's required
of this Commttee has been m splaced; | think
it's been significantly m splaced. And |
think a nunber of those reasons cone fromthe

fact that our rules are probably a little bit
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too strict for the level or require nuch nore
scrutiny than is necessary at this |evel.

And | think a | ot of the
problens that we've run into are going from
-- beginning fromthis point, have cone from
the fact that the opposing counsel has
depended on the rules that we created to give
them nore rights to due process than they
probably thought -- that they probably do not
have. And the reason we've gotten to this
poi nt, we've had a nunber of discussions
about what's necessary at this stage, is
because sone of the |anguage that we've used
in the rules.

So, | nean, if we're akin to
just a body that nmakes a recommendation to
the full House that says that the full House
shoul d vote on whether or not we refer it to
the Senate for inpeachnent, then there
actually shouldn't be any reason -- any
reason why there shouldn't be any expectation
that the opposing side questions wtnesses

before or gets witness lists or is
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significantly involved in any stage of the
| nvestigation that proceeds to this point.

Because prior to this point, |
mean, if we make a decision that we don't
refer this to the House for a full hearing,
then all that becones noot, and it's really
based on our deci sion.

So, you know, this is -- |
think this is the second tine in the State of
Al abama we've dealt wth a statew de offici al
I n an i npeachnent proceedi ng. And, you know,
obviously this is nore or less trial and
error, trying to figure out how this works as
we go along. And just as a commentary, would
you suggest or would you | ook at our rules as
witten, going forward, to renove sone of the
requi renents in themin regards to what to
gi ve the opposing side, in consideration of
what our actual role is in the whole
| nvesti gation?

MR. SHARVAN. M. England, are
you asking ne if that's a good idea or asking

us to do that?
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REP. ENGLAND:. Yes. Because
you' ve been, fortunately and unfortunately,
dependi ng how you |l ook at it, you' ve been
required to work within the restraints that
we created in Rule 79.1. So that neans that
i f you take into context what you've said

about what rights go along with each thing,

with each conponent of this, and we've al ways

generally been taught that whatever process
you're due, it's basically generated,
created, by what -- what sort of jeopardy
attaches to the process in the end and what
the ultimte result is, whether it be a
tenporary taking or a permanent taking

| ndi cates how nmuch process is due the person
that is either the suspect or whose rights
are -- who wll eventually be taken.

And if you look at it in that
context, our role doesn't really take
anyone's rights, doesn't take anything from
anybody. So the full -- The Senate actually
does the taking, if there's any -- if -- 1in

this context there really is any taking done

Freedom Court Reporting, Inc

877-373-3660



House Judiciary Committeere: |mpeachment of Gov. Bentley

50

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

from sone personal -- taken from sonebody
personal | y.

So you' ve been required to
operate under these rules. Going forward,
woul d you -- would you suggest that we anend
these rules so just in case, in the event
t hi s happens again that creates unnecessary
argunents about rights that really aren't due
to soneone in front of this Commttee, so we
can operate a lot nore effectively and
efficiently?

MR. SHARVMAN:. | think you nake
two i nportant points, first is the rules and
process created by the rules is this
Commttee's and this House's al one.

Secondl y, despite sone assertions to the
contrary, I'mwholly in favor of due process.
And | have no concerns about working in an
environnment that the nenbers of the Commttee
believes is the appropriate | evel of process.

But your point is well taken
that the significant anount process provided

by the anended commttee rules here should
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1 not be necessarily binding on this Conmttee
2 or other conmttees of the House should they
3 conduct other investigations in other

4  matters, including other inpeachnent

5 investigations.

6 REP. ENGLAND: Thank you.

7 CHAI RMAN JONES: Thank vyou,

8 sir

9 Are there any ot her nenbers who

10 wish to ask questions regarding the |legal --
11 the | aw on these issues, both constitutional,
12 statutory, that have been discussed to this
13 point?

14 Al right. M. Sharman, is it
15 your intent to go into the factual

16 investigation next?

17 MR. SHARMAN. Actual ly, M.

18  Chairman, | thought it m ght hel pful, but

199 1'I1l certainly follow the Chairman of the
200 Committee's lead to discuss sone of the

21 structure of the investigation, in other

22 words, what we did and didn't do, what we

23 could and could not do, and so forth.
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CHAI RVAN JONES: That woul d be
appropriate. Go right ahead.

MR. SHARMAN. On behalf of the
Comm ttee, we sent docunent preservation
| etters to potential w tnesses, docunent
requests to witnesses, and also committee
subpoenas. W al so conducted i nformal
i nterviews and certain transcribed interviews
under oat h.

Wth regard to the preservation
|l etters to nmake certain that no evi dence was
| ost, inadvertently or otherw se, we sent
docunent preservation letters to thirty-nine
i ndi vidual s and entities in July and August
of 2016. The preservation letters requested
that specific materials, that we believe
reasonably that the recipient mght have, be
preserved; provided instructions for
preservation and attach a copy of the
Articles of |npeachnent, again, just for
ref erence.

We, along with the Commttee,

hoped to proceed in a cooperative and
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voluntary fashion with all w tnesses,
I ncl udi ng Governor Bentley. And to that end,
I n August and Septenber of 2016 the Commttee
sent docunment requests to twenty-two
I ndi vidual s and entities.

Responses to many of those
vol untary docunent requests were forthcom ng,
many were not.

| n August and Sept enber of
2016, the Commttee sent subpoenas to the
foll ow ng persons and entities seeking
vari ous docunents: Dianne Bentley; the
Al abama Counci| for Excell ent Governnment,
al so known as ACEGOV; Bentley for Governor,
| ncorporated; M chael Echols; JRM
Ent er pri ses, | ncorporated; Jonathan Mason;
Rebekah Mason; O fice of the Governor; and
RCM Conmuni cati ons, | nc.

Then in Cctober of 2016, the
Comm ttee sent subpoenas to the follow ng
persons and entities seeking interviews under
oath: Jack Cark, Mchael Culliver, Jennifer

Frost, Reginald Harkins, Christopher Hi nes,
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1  Mchael Robinson, Stan Stabler, Jason Swann,
2 and Jack WIlson; all of those witnesses are
3 associated with the Al abama Law Enf or cenent
4 Agency.

S Then in March of 2017 we sent
6 subpoenas to the follow ng persons seeking

7 docunents or interviews under oath, or in

8 sonme cases both: Linda Adans, the Al abama

9 Law Enforcenent Agency as an organi zati on,
10 April Bickhaus, Scott Lee, Stan Stabler, and
11 Gene Wggi ns.

12 On Cctober 24, 2016, the

13 Commttee served notices pursuant to rule for
14 transcribed interviews under oath upon the
15 follow ng persons: David Byrne, Governor

16 Robert Bentley, Wsley Helton, Zach Lee.

17 None of those wi tnesses nade thensel ves

18 available for a transcribed interview under
19 oath.

20 There were certain w tnesses
21 who, for various reasons, sinply declined to
22 provide information or in sone cases did not

23 respond.
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The foll ow ng peopl e and
entities declined to provide docunents and/ or
refused to be interviewed: The Al abanma
Counci | for Excellent Governnent; Paul
Bent| ey; Governor Robert Bentley; Bentley for
Governor, Inc.; David Byrne; Marquita Davis;
M chael Echols; JRM Enterprises, Inc.;

Jonat han Mason; Rebekah Mason; RCM
Conmmuni cati ons, | ncorporated; Cooper Shattuck
Angel | a Stal naker; Collier Tynes.

| identified the course of
preservation letters, docunent requests, and
subpoenas, and requests for transcri bed
i nterviews under oath so that the Commttee
can appreciate that, while we believe we have
provi ded a robust and orderly record for the
Commi ttee's consi deration.

The fact is that there were
avenues of investigation, w tnesses, sources
of docunents, and the |like that we sinply
were not able to reach. To that extent,
there may be areas that woul d have been

fruitful and relevant to the articles that we
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di d not have access to.

In particular, in general,
Governor Bentley and the Ofice of the
Governor did not neaningfully cooperate in
the Coommttee's investigation. As noted
above, the Commttee sent docunent requests
to both Governor Bentley, individually, and
to the Ofice of the Governor. Having
recei ved nodest cooperation, at best, from
Governor Bentley with regard to the
Commttee's docunent requests, the Commttee
i ssued a formal subpoena on Septenber 29,
2016.

That subpoena contains specific
nunbered cat egories of docunents relevant to
the Articles of Inpeachnent, as referred to
the Committee, as well as publicly reported
| ssues that had led the Commttee to being
charged with its task.

"Il try to summari ze these,
but those categories of docunents were as
follows: Governor Bentley's relationship

wi th Rebekah Mason: Ms. Mason's
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conpensati on; the establishnment, purpose,
fundi ng, and operations of ACEGQOV; use and
state property, equipnent, and funds for Ms.
Mason's benefit; use of state property,

equi pnmrent, and funds to further any personal
rel ati onshi p between Governor Bentley and
Ms. Mason; changes to State records, or
changes to recordkeepi ng procedures rel ated
to the subject use of canpai gn property,

equi prent, and funds for the benefit of Ms.
Mason; and use of canpai gn equi pnent, funds
to further that rel ationship; personnel
actions or decisions taken by the Ofice of

t he Governor that were influenced in any way
by that relationship; communicati ons between
the Ofice of the Governor and ALEA regardi ng
that relationship; the request by the
Attorney General's office for an affidavit
concerning ALEA's investigation into the

al |l eged rel ease of covered grand jury
testinony; Governor Bentley's placenent of
Spencer Collier on nedical |eave; and Spencer

Collier's later term nation;: and
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undertakings, if any, by Governor Bentley or
the Ofice of the Governor to conceal
information related to the above topics for
public discl osure.

Governor Bentl ey nmade two
docunent productions. And in this context
when | say Governor Bentley, |I'malso often
speaking of the Ofice of Governor. One was
about si xteen hundred pages, the other
cont ai ned twel ve thousand four hundred and
forty-eight pages of what are largely
m scel | aneous docunents irrelevant to the
Commttee's investigation.

I n response to the subpoena,
the Ofice of the Governor produced no
docunents responsive to twenty of the topics.

And in particular for the
Commttee's consideration, | want to identify
how t hat response played out. The Ofice of
t he Governor asserted attorney-client
privilege in response to the subpoena; there
wer e bl acked-out portions of docunents

produced, as you know what | awers call
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1 redacted; and in particular, the tineline

2 created by Governor Bentley and Ms. Mason is

3  Dblacked out, text nessages from Gover nor

4 Bentley -- between Governor Bentley and

5 ACEQOV representatives are bl acked out;

6 emails regarding Ms. Mason's conpensati on
7 are bl acked out.

8 Despite nmultiple w tnesses

9 telling us that Governor Bentley has

10 consistently used three cell phones, the

11 O fice of the Governor provided no docunents
12 responsive to our requests for a list of the

13 cell phones or nobile devices. There was no

14 production fromMs. Mison's state enail
15 account .

16 The Comm ttee subpoenaed

17 information related to the email accounts,

18  which there were several used by Governor

19 Bentley. H s response, as has been reported

20 in the press, the Governor does not naintain

21 a state of Al abama enmil address. That
22 statenent appeared to be inconsistent with

23 other emails we received.
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1 Those enmmils show t hat Gover nor

2  Bentley routinely used his Contast.net enail
3 address to send and receive official state
4 communi cations, including emails in part to

5 |law enforcenent, sensitive; that portion of

6 the response is certainly sensitive to -- is

7 certainly relevant to your inquiry in that

8 the use by senior executive branch officials

9 of private email accounts for official
10 information can raise significant concerns.
11 We never got the visitor |ogs
12 to the Governor's mansion. W sought,

13w thout success, the conplete set of Ms.

14 Mason's invoices for a tinme period, and ot her

15 docunents about Ms. Mason's conpensati on.

16 W received only edited state aircraft

17 records. And as |'ve nentioned earlier, the

18 (Governor, M. Byrne, M. Lee, and M. Helton

19 all did not neke thensel ves avail able for
20 transcribed testinony under oath.

21 And then finally, there are

22 sone significant questions regardi ng Governor

23 Bentley's candor towards the investigative
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efforts. |In the subpoena the Committee
| ssued, the Conmttee denmanded the follow ng,
request nunber thirty-three: Letters, notes,
emai | s, text nessages, and voi ce nessages
bet ween Governor Robert Bentl ey and Rebekah
Mason. | n response to that request, the
O fice of the Governor produced a series of
text nessages by and to the Governor, as well
as by and to Ms. Mason; those text nessages,
general |y speaki ng, were innocuous and
concerned routine admnistrative matters.
During the course of the
| nvestigation, we obtained copies of another
set of text nmessages between Governor Bentl ey
and Ms. Mason; and the Ofice of the
Governor did not produce those to us, rather,
we received those pursuant to the subpoena to
Governor Bentley's fornmer wife, D anne
Bentley. Inexplicably, the Governor's office
did not provide us the text nessages t hat
Ms. Bentley did.
Governor Bentley's failure to

cooperate with the Conmmttee's investigation
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is potentially an i ndependent ground for

| npeachnent. The |l egislature, as we

di scussed earlier, is a coequal branch of
governnent. The executive branch cannot
treat in a cavalier fashion its
constitutional duties, one of whichis to
participate fully and in good faith with this
body's discharge of its constitutional

duti es.

In this context, a failure to
cooperate can be direct, as in a refusal to
respond to a docunent request, or it can be
indirect, as by using litigation tactics,
whet her before this Conmttee or in the
courts to delay and frustrate the Commttee's
attenpts to get at the facts.

As the Committee's
representative, | was clear fromearly in the
| nvestigation that noncooperati on by Governor
Bentley in the Commttee's discharge of its
constitutional nmandate could constitute
| ndependent grounds for inpeachnent; such

grounds, for obvious reasons, should be
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approached with caution, but they are not
Wi t hout precedent.

| n the i npeachnent
i nvestigation of President R chard N xon, for
exanple, that commttee found that the
refusal of the President to conmply with the
subpoenas was an interference by himwth the
efforts of the Commttee and the House of
Representatives to fulfill their
constitutional responsibilities. President
Ni xon's defiance of that Commttee caused the
Commttee to refer an additional article of
| npeachnent, Article 3, based solely on the
refusal to conply with the subpoena.

Now, the Commttee, like the
Ni xon Commttee, did not seek judicial
enforcenent of its subpoena to Governor
Bentley, or for that matter to any ot her
reci pient of a subpoena.

Q her recipients, such as ALEA,
recogni zed the validity and propriety of the
subpoenas sent to it. You have multiple

concerns, including separation of powers
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1 issues, questions of justiciability, that

2 probably counsel ed agai nst an i npeachnent

3 commttee seeking the aid of the courts to

4 help the Commttee force an executive officer
S to fulfill his or her constitutional duties.
6 Utimately, this Conmttee nust
7  stand on its own two constitutional |egs, so
8 to speak. Were necessary, it nust consider
9 whether or not nonconpliance by Governor

10  Bentley is a sufficient ground for

11 i npeachnent .

12 As a commentator noted in the
13 federal context, unless nonconpliance is a

14 ground for inpeachnent, there is no practi cal
15 way to conpel the President -- or | would

16 add, a governor -- to produce the evidence

17 that is necessary for an inpeachnent inquiry
18 into his conduct, nor any neans of assuring
19  that the extent of the House's power of

20 jnquiry in an inpeachnent proceedi ng nmay be
21 adjudicated and clarified.

22 I n the uni que case of subpoenas

23 directed to an i ncunbent President, or
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perhaps to an i ncunbent governor, a House
adj udi cation of contenpt, which would be the
| mmedi ate resource, would be an enpty and

| nappropriate formality.

The topic of subpoenas was a
subj ect of |obby discussion early in this
I nvestigation. And | would like to take a
nonent to address that, because that goes to
this Commttee's ability to discharge its
constitutional duties as brought in sharp
relief in this situation where it is tasked
by the full House with actually conducting
the investigation.

This Comm ttee has inherent and
constitutional authority to issue subpoenas
pursuant to its investigative powers. The
i nvestigative power of the legislature, and
by extension | egislative commttees, have
been further derived fromits broad,
| egi sl ative power. This precedent, though it
does not directly discuss |legislative
subpoenas, clarifies the broad power enjoyed

by the Al abama Legislature. Inherent in the
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power to legislate is the power to
i nvestigate, so long as it is related to and
in furtherance of a legitimte task, and
surely a task commtted solely to the
provi nce of the House, |ike inpeachnent, is a
| egitimate task. That inquiry falls within
t he perm ssi bl e bounds of |egislative
| nvesti gati on.
Here, the House provided
| nvestigative authority to you, as a
commttee, to investigate the all egations
asserted in the Articles of Inpeachnent and
to nmake a recommendation to the body as to
whet her cause exists to inpeach the official.
To effectively carry out that task, the
House, in giving you that charge,
specifically contenplated that the Commttee
woul d be enpowered to gather information,
hear testinony relating to the question of
whet her cause exists to inpeach the official.
Pursuant to the House's
directive, and going to M. England's

coment, the Committee adopted rules and has
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fully carried out its obligations under Rule
79. 1.

And here's an inportant point:
Whether it's called a subpoena or not, the
House and this Comm ttee can demand docunents
in the discharge of its constitutional
duti es.

The power of inpeachnent
inplies a right to i nspect every paper and
every transaction in any departnent otherw se
and it can never be exercised, that is the
| npeachnent power, w thout that.

The very purpose of
| npeachnent, renmenber, to protect the public
froman abusive official, that purpose woul d
be undermined if the executive were shiel ded
fromthe full reach of your investigative
aut hority.

The al |l eged m sconduct of the
chief executive is sufficient to warrant an
| mpeachnent inquiry should not, as the
Governor's contention suggests, present the

reason for exenpting himfromaccountability.
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Rat her, it ought to have the opposite effect.

The seriousness and gravity of
your task to investigate allegations of
| npeachnment and nmake a recommendation to the
full House underscores the inportance of your
ability to gather all the rel evant
i nformation, not just fromthird parties, but
fromthe Governor whose conduct and
I ntentions are at issue. In fact, it would
be difficult to conceive of a nore conpelling
need than that of this State for a fair
i nqui ry based on all the pertinent
information. In the exercise of its
constitutional duty, you have the authority
to demand from any individual, and perhaps
nost inportantly from Governor Bentl ey
hinmsel f, all the testinony and docunents
necessary to nake a full and accurate
recommendation to the House.

M. Chairman, ny next topic
woul d be a summary of the nost inportant
parts of the factual investigation, but |'II

follow the Chai rman' s | ead.
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CHAI RMAN JONES: Wiat 1'd |ike
to do is offer the nenbers anot her
opportunity for questions on the course that
you' ve just reviewed.

Representati ve Beckman, you're
recogni zed.

REP. BECKMAN:. Thank you very
much, M. Chairperson.

|' ve got three questions. and
| wll go through themreal quick. If |
understand correctly, you're saying that the
Governor's office was not cooperative in
reference to the docunents and the subpoenas.
Does he have any exceptions, |ike privacy,
spousal ?

And the second issue is we're
not blam ng the other people for the
Governor's, are we?

| n ot her words, you made
reference to the various people that you
didn't give docunents to, you didn't --
basically were very uncooperative, so we're

not going to blane the Governor for that; is
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that correct?

MR. SHARMAN. W th regard to
t he second question, if the question is do we
believe there was a conspiracy anong nultiple
people to not produce docunents, no, we
don't.

Clearly there are parties,
especially M. and Ms. Mason, and the
conpani es they control, that are closely
aligned wwth the Governor, and it would be --
it would be surprising that they did not take
the sane position and i ndeed their subpoenas
-- | mean, I'msorry, their responses were
soneti nes al nost verbatimof each other. But
certainly for the vast majority of
respondents, if sonebody declined or refused
to cooperate, it was for their own reasons.

REP. BECKMAN:. Ckay. The
second question that | need to ask is in
reference to you tal ked about redacting as
far as the information that was out there, as
far as may be self-incrimnating, and |

understand things that are -- cone under
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1 privacy. Since there is no property right,

2 no liberty right as you referred to as far as
3 under due process, is there any reason why

4 that they should be able to redact, or is

S that acrineinitself as far as

6 uncooperating or could we ook at it as

7 uncooperating with this Commttee in

8 reference to those docunentation such as

9 airplane | ogs or whatever necessary docunents
10 that have been redacted.

11 MR. SHARMAN.  \Wel |,

12 respectfully, | think it would be reasonable
13 for the Commttee to consider that part of a
14 noncooperation. As you know, nornally what
15 happens in that situation is that the

16 producing party has sone concern, you

17 mentioned a privacy interest, then there may
18 pbe sone redaction, sone blacking out. But

19 then the party says, well, on this page this
20 s redacted for this reason, and sonebody can
21 decide that. That didn't happen here.

22 Especially in the situation where what the

23 Commttee has been seeking are -- or what
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shoul d be public docunents. It was difficult
to grasp what the basis was. Wth every
response, of course, there were nultiple
sonewhat boiler plate objections about
breadt h and burden and so forth, but they
were never specific. But | think it would be
fair to consider that part of the obstruction
of this Commttee's efforts. | cannot speak
to any -- any crimnal or the |ack thereof
aspect of any of that.

REP. BECKMAN:. And | ast
question is: Was there any docunents that
may have been redacted or anything that may
have an effect in the Hubbard trial or for
the Ray Lewis trial com ng up?

MR. SHARMAN. Have an effect?
| don't believe so. Wre any of those topics
ever addressed, | would expect so. But have
an effect on themone way or the other, no,
sir. | have no reason to believe that
di scovery in the action by M. Lew s agai nst
t he Governor has been affected by any of

this.
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REP. BECKMAN:. Thank you very
much.

CHAI RMAN JONES: Representative
G van, you're recogni zed.

REP. G VAN | want to be clear
with regards to the i npeachnent, | may have
m ssed it, sonething caught ny attention. Do
we or did we at any point have the power to
hol d anyone in contenpt for failing to conply
with a subpoena request?

MR SHARVAN:. | believe you do.

REP. G VAN.  You believe we do.
And woul d you go back over just -- |I'mjust
trying to -- Like | said, I mght have m ssed
it, because | sonewhat disagree with that
argunent fromday one. But tell ne again why
you say that we do, because |I'mnot clear on
t hat .

MR SHARVAN. Well, the power
that you have to | egislate necessarily
i nplies a power to investigate. The
| egi sl ative power that you possess is

basically plenary, that is, it is al npost
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literally without [imt.

As part of that duty and power
of legislation, there's the power to
I nvestigate. And the courts generally have
found that not only the United States
Congress but state legislatures, in order to
effectuate that investigative authority have
t he subpoena power. Then we reach the
guestion that you raise, which is it's one
thing to issue the subpoena and serve it, is
it another thing to enforce it?

| think there are -- there are
two possi bl e observations on that. One is,
it would not make sense to have a
constitutional nullity, that is to say, there
IS a operation that can be done, that is, a
pi ece of paper served upon a subject that the
Commttee is addressing, yet the Constitution
and the Committee's authority offers no way
to nake that real and to nake that manifest.

| realize, certainly, that
ot hers disagree, but | think the weight of

both federal and state authority, both in
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ternms of legal analysis and al so as part of
constitutional common sense, |eads us to that
concl usi on.

REP. 3 VAN. And before ny tine
IS up, with regards to the redacting that
you' ve gone into, the redacting of certain
evi dence and the black log and all of that,
woul d that -- because | want to make sure
t hat whatever we do, we're speaking at | east
within the confines of either the two
el enents that we're addressi ng today or that
you' ve referenced, or wwthin at |east --
Well, wthin the five, but specifically the
two for sure, would that fall within the
category of the willful neglect of duty or
t he corruption?

MR. SHARMAN. | think the
Commttee could look at it reasonably one of
two ways: The first is one that you
i dentified, which is obstruction of a
conmmttee's investigation could be construed
as wllful neglect of a governor's duties

because one of his or her duties is to
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cooperate with the legislature in the

di scharge of its duties. So that would be
one way to look at it. OQherwise, there is
no i npedinment to the Commttee, should it so
choose, to craft or draft a separate article
of inpeachnent; in other words, nuch |ike the
Ni xon Comm ttee did.

REP. GVAN. M. Chairman, |I'm
not sure when --

CHAI RVAN JONES:  You have one
m nut e,

REP. G VAN. Just one mnute
| eft?

CHAI RVAN JONES:  Yes.

REP. G VAN.  Just quickly,
since you said we have the enforcenent of the
subpoena, |'mnot sure -- well, again, | have
my concerns about that. But since you' ve
said that, if we try to enforce the subpoena,
maybe | shoul d ask that.

MR. SHARMAN: No, ma'am we did
not. And | probably was not clear enough

when | was going through that. There are
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1 reasons why often it was not wise for a

2 |egislative conmttee to do that; in other

3 words, in such a situation, we are in

4  conplete | ogger heads with a coequal branch

5 of governnent, it is not appropriate, as we

6 saw this weekend, for the courts to involve

7 thenselves in that. As a practical matter,

8 these usually get worked out between the two
9  branches.

10 CHAI RVAN JONES: Representative
11 Col eman, you're recogni zed.

12 REP. COLEMAN:. Thank you, M,
13 Speaker. And really it's a followup that it
14 may be the sanme -- may be the sane questi on.
15 | was just wondering in sitting here again if
16 we did have the power, and that was the | ast
17 portion of the Representative's question, how
18 cone these folks were not held in contenpt if
19  we did have that power, or why did we not

20 nove forward with other nethods to conpel

21 themto provide docunentation. And | ask

22 that question because | said tinme and tine

23 again, that whatever decision | nmake in this

Freedom Court Reporting, Inc 877-373-3660



House Judiciary Committeere: |mpeachment of Gov. Bentley

78

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Committee, it's going to be based on the
facts, it's going to be based on information,
not runor, not i nnuendo.

So in order for us to have a --
be able to nake that infornmed decision, we
need to be able to have the nost information
possi ble. So again, the question, to
reiterate what | previously said, we had the
power, how cone we didn't hold those folks in
contenpt or why did we not use other neans to
conpel themto provide that docunentation?

MR. SHARMAN. Well, | think the
short answer is, neans other than a contenpt
proceedi ng before this body would likely
i nvol ve the courts. And that gets us back
i nto, again, the question if this body has
the authority to conduct this investigation
wi t hout i nvoking the aid of a coordinate
fraction; in that sense, |'m speaking to the
need of it.

On the other hand, especially
when dealing with the chief executive, it is

prudent for you to try to decide is it worth
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it, so to speak, in terns of constitutional
erosion to try to bring a chief executive in
a contenpt proceedi ng before you.

Wth recipients of subpoenas
who were not in that category, just as a
practical matter, either nuch of the
i nformation that we sought, either we got
sonmewhere el se, turned out to be irrel evant,
or sinply wasn't worth trying to bring a
contenpt proceedi ng before this body, or was
reluctant to have a contenpt hearing in the
Court.

REP. COLEMAN: Using your
words, how did you determine if it was worth
it?

MR SHARMAN: In ternms of

timng, resources, whether and to what extent

I nformati on was avail able publicly or from
ot her witnesses basically.

REP. COLEMAN. Thank you. |
have no further questions, M. Speaker, at
this tine.

CHAI RVAN JONES: Thank you.
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Representative Farley, you are
recogni zed.

REP. FARLEY: Thank you, M.
Chai r man.

M. Sharman, when you were
t al ki ng about the governor not responding,
when you quoted an individual that talked
about until you put a nethod together where
soneone in that position, in this position,
woul d be conpelled then we're really not able
to do, sonetines, the job that we need to do;
and, therefore, we have to go through the
| engt hy neasures whi ch you' ve gone through.
And we appreciate it.

But you al so nentioned a nunber
of people that we deal with, as the
| egi sl ature, out of the Governor's office,
M. Byrne, M. Lee, M. Colton, and others
that are appoi ntees of the governor, they
work within his inmediate office. And I
believe it's said that they work at the
pl easure of the governor. To that extent, |

just wanted you to talk about the raw powers
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of the governor, and that how many -- how
many people work in his inner office -- and
" mnot tal king about -- we've got very
power ful agency and departnent heads that are
appoi nted by the governor, we've got

comm ttee nenbers, conmm ssion nenbers

t hroughout this state that are very powerful
i n what they do appointed by the governor.
How many people in that circle did you
contact that are appoi ntees of the governor
that refused to cone to you?

And |' m saying that to al nost
say that these individuals understand that at
the point that you asked themto cone talk to
you, if they sought | egal counsel and were
told that, nah, you really can't be conpell ed
to do that, and then they thought, well, if
this is not successful, | may be unenpl oyed.

MR. SHARMAN. | f | understand
the question, M. Farley, correctly, the only
potential w tnesses in the executive branch
t hat we sought were individuals that we had

sone reasonabl e preexisting basis to believe
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that they would have an i mmedi ate substantive
knowl edge or docunents or both about
sonething relating to the -- to the article.
So in that sense, our effort was
circunscri bed, | suppose.

Clearly, the Governor has
significant authority in his staffing and
appoi nt mrent powers. And the law, so to
speak, about whether his ability to resist
subpoenas cl oaks ot her people does get a
little nurky, so that's one reason we tried
to be reasonably focused in reaching out to
executive branch people as opposed to
sonet hi ng nore whol esal e.

| don't know if that answers
your question or not.

CHAI RVAN JONES: Any ot her
menbers who have any questions for M.
Sharman as far as the matters just discussed?

Ckay. M. Sharman, we are at
approximately 11:40, | believe you said your
next topic would be the factual

Il nvestigation; is that correct?
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1 MR. SHARMAN:  Yes, sir.
2 CHAI RVAN JONES: Menbers, what
3 | want to do is this: | want to go ahead and

4 call for a recess until one o'clock. At one
S o'clock we wll resume, and we wll start the

6 factual investigation portion of the report.

7 W are in recess.

8 (Recess taken.)

9 CHAI RVAN JONES: W' re back on
10 the Record. M. Sharman, if you will begin

11 your discussion regarding the factual
12 investigation.

13 MR. SHARMAN. Thank vyou,

14 Chairman. Before | start that, there were
15  several questions in the norning session
16 about redactions and bl acked-out portions of

17 docunments. | thought it would be hel pful,

18 just as an exanple, to share with the

19 Comm ttee sone of those.

20 At Exhibit 5-CC --
21 CHAI RMAN JONES: M. Shar man,
22 if we're going to go ahead and approach

23 exhibits, then why don't we go ahead and

M.
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i ntroduce the exhibits at this tine.

MR. SHARVMAN. Fair enough, M.
Chairman. | have provided to the court
reporter and to Ms. Allen hard copies of all
of the exhibits that we previously identified
in the exhibit [ist and al so have made an
exhi bit the actual report of Special Counsel.

CHAI RVAN JONES: These exhibits
have al ready been premarked; is that correct?

MR. SHARMAN:  Yes, sir.

(Exhibits 1-11 that were
mar ked and previously
provided to committee
menbers are admtted for
the Record.)

CHAI RMAN JONES: Menbers, this
is the sane as the exhibits that has been
previously noticed. You should also have a
t hunmb drive and a disk copy of that for your
conveni ence for purposes of referral. Those
exhibits are admtted to the Record.

M. Sharman, if you wll

pr oceed.
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MR, SHARVAN:. Thank you.
Again, | wanted to offer to the Commttee
sone exanpl es of the bl acked-out portion of
t he docunents or the redactions that we
di scussed to give the Commttee sone context.
First, Exhibit 5-CCis a series
of redacted text. These are a series of
texts between Governor Bentley and a | awyer
named Greg Butrus at Bal ch and Bi ngham
These appear to be texts about ACEQOV back
and forth. M. Butrus, as sone of you know,
is the awer who wote to the Ethics
Comm ssion to obtain preclearance for ACEQOV.
This is a good exanple, and |
wll not march the Commttee through the
entirety of it, of the kind of problemwe
faced wth the redactions that we received on
emai |l s, texts, and so forth that were clearly
pertinent to the investigation.
But also take a | ook at Exhibit
5-O. Exhibit 5-Ois atineline. It's a
tinmeline that was created once the tape issue

becane public by Ms. Mason and then sent to
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the Governor. Again, with no particular
rhyme or reason, it is throughout redacted.
The handwiting appears to be
that of the Governor. But consistently
t hroughout, we have bl acked-out portions that
made it very difficult to understand what
Ms. Mason and the Governor were trying to
acconplish in the creation and annotati on of
that tinmeline. You wll see in the report,
however, that we reference it as best we can
as being a product of the Governor's office.
Al so, we often ask for
financial information, and in particul ar, as
| nmentioned earlier in the day, we asked
first by voluntary requests and then by
subpoena for financial information. W
obtai ned information in Exhibit 10-E, which
reflect paynents by the Robert Bentl ey
Canpaign to RCM This is not a produced
docunent, this is a docunent we created out
of material that we received. This
represents paynents by the canpaign to RCM
the entity controlled by Ms. Mason.
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Foll owi ng up on this, we, reasonably enough,
wanted to understand what the backup was for
such paynents. Wat we received in response
was Exhibit 10-D, which anpbunts to about five
-- about five invoices -- or invoiced
paynents.

So either, in this exanple the
Governor's office did not produce the backup,
al though it exists; or there is no backup,
and the paynents, other than the five
represented in 10-E, are a conplete sham
This is, again, just an illustration; this is
not a whol e case about paynents to RCM  But
| hope it helps illustrate the difficulty we
encountered of trying to get at the conplete
truth with regard to docunents.

| n your set of exhibits that
you have that are now in the Record, we, in
fact, did sone redactions. But there's two
big differences: One is ours are in red, so
you can actually see what they are; and we
did the ones that are required by law, in

other words, if they're going to be in the
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record, we took out people's Social Security
nunbers, hone addresses, and the |ike.

Wth regard, M. Chairman, to
the factual investigation if it pleases the
Chair and the Commttee, |I'll deliver a
sunmary, and then provide a little bit
greater detail as necessary.

CHAI RVAN JONES: Yes, sir.

Pr oceed.

MR. SHARMAN: Robert Bentl ey,
Governor of Al abama, directed | aw enforcenent
to advance his personal interests over those
of the State. In a tineline characterized by
I ncreasi ngly desperate conduct, he subjected
honest career | aw enforcenent officers to
tasks intended to protect his reputation,
both political and personal.

Governor Bentley and his chief
advi ser, Rebekah Mason, had a rel ationship.
Governor Bentley's wife, with techni cal
assi stance from her chief of staff Heather
Hannah covertly recorded Governor Bentley's

conversations wiwth Ms. Mason. After Governor
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Bentl ey | earned of the existence of the
recordings and the fact that they were
at-large, his loyalty shifted fromthe State
of Al abama to hinself.

Concerned that those recordi ngs
coul d becone public, Governor Bentl ey
directed | aw enforcenent officers to perform
tasks that had no | aw enforcenent purposes.
Not abl y, Governor Bentley ordered Secretary
Spencer Collier to research crimnal |aw and
to be prepared to arrest Heather Hannah, the
First Lady's Chief of Staff, whom Governor
Bentl ey believed made the recordi ngs and
possessed copi es.

At the tinme the recordings were
made, Hannah was just a few nonths shy of her
departure from M. Bentley's staff. M.
Hannah testified that Governor Bentley bl aned
her for the existence of tapes, because he
beli eved there was no possi ble way Ms.
Bentl ey coul d have nade them w t hout Heat her
Hannah's hel p. Governor Bentley confronted

Heat her Hannah whil e she was still enployed
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about this twice, once in the kitchen of the
Governor's mansi on and once in the parking
| ot .

And this is incorrect, but
we'll specify it as Exhibit 9-A

Sam the throne reference, if
we can see that.

In particular, M. Hannah
testified that in the confrontation in the
parking lot at the Governor's nansion, he
told her that not only had she better watch
it, that he, the Governor of Al abama, that
people fall at his throne and that she did
not know what she was getting into.

Ms. Hannah testified that she
understood this to be an attenpt by Governor
Bentley to intimdate her, but that she was
ultimately not.

Addi tional |y, Governor Bentl ey
sought to have an ALEA agent, Scott Lee, act
as a special investigator and conduct a
crimnal investigation of Heather Hannah

regardi ng the tapes.
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When the agent made it clear
t hat he woul d not conduct a cri m nal
I nvestigati on under those circunstances, that
he would see it through to its concl usion,
and that he would not just find out who had
recordi ngs and seek to persuade themeither
to not release themor return them Governor
Bent| ey dropped the request for the so-called
crimnal investigation.

| n addition, Governor Bentl ey
ordered then-Secretary Collier on election
ni ght 2014 to travel to Geenville to
question the Director of Scheduling, Linda
Adans, that night in her hone about whet her
she knew anyt hi ng about the recordings.

Secretary Collier, the chief
| aw enforcenent officer in the state at the
time, interrogated Adans, a process that |eft
her, in her words, a weck. He then reported
to Governor Bentley that Ms. Adans knew
not hi ng about the tapes.

Governor Bentley al so attenpted

to have a |istening device sweep conducted of
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1 Ms. Mason's car by |aw enforcenent, a

2 request that was declined as being

3 inappropriate.

4 Governor Bentl ey al so ordered
5 the then head of the dignitary protection

6 unit, Ray Lews, to travel to Tuscal oosa and
7 attenpt to convince Governor Bentley's son,
8 Paul, to turn over the recordings. That was

9 unsuccessful, and M. -- and M. Lew s so

10 reported to the Governor.

11 On the subject of M. Lews, he

12 attenpted to manage Governor Bentley's use of

13 state assets, especially aircraft, for

14 facilitating his relationship with Ms.
15 Mason. The nore M. Lewis did so, the nore

16 he was marginalized in his | aw enforcenent

17 capacity.

18 Governor Bentley al so directed

19 M. Lews in other nonl aw enforcenent

20 capacities, including asking himtwce to

21 break off the Governor's relationship with

22 Ms. Mason, for the governor.

23 By early 2016, after directing
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Secretary Collier not to provide an affidavit
to the Alabama Attorney CGeneral's office,
Governor Bentley term nated Secretary Collier
for his refusal to follow that order. As a
potentially disgruntled former enployee,
Secretary Collier posed a threat to what was
by now the continued suppression from public
know edge of Governor Bentley's relationship
wth Ms. Mason, and then | ater he searched
for the tapes. And Governor Bentl ey
prematurely and publicly accused Secretary
Collier of crimnal conduct also during the
course of the investigation, and purportedly
I n response to a docunent request fromthis
Commttee, the Governor publicly released an
| nconpl ete investigative report being
prepared by ALEA.

During the preparation of that
report, Governor Bentl ey demanded personal,
| n-person briefings on the status of that
i nvestigation as it was being prepared. And
the release as it was handl ed by the

Governor's office was, itself, |nproper.
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Since the release of that report, the A abama
Attorney Ceneral's office has cleared then-
Secretary Collier of any w ongdoi ng

associ ated with Governor Bentley's

al | egati ons.

| want to go back, if the
Commttee will indulge ne, and provide sone
addi tional detail to sone of those sunmari zed
mat eri al s.

First, with regard to the
recordi ngs, the recordings first cane about
through Ms. Bentley's coll aboration with her
Chi ef of Staff, Heather Hannah. Ms. Bentl ey
had asked Hannah, to help her, Ms. Bentl ey,
to make a recording that she could use to
catch, so to speak, her husband and Ms.
Mason in the affair. Ms. Bentley and
Heat her Hannah di scussed a variety of options
i ncluding, including ordering a mniature
recordi ng device over the Internet, that
possibility was rej ected because of concerns
about delivering it securely to Ms. Bentley.

Utimtely, Ms. Bentley had
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the idea of using her iPhone recording
function to record conversations, although
Ms. Hannah showed her how to operate it. As
has been publicly reported, Ms. Bentley nade
several efforts to catch Governor Bentley on
the phone with Ms. Mason at the nansion,
those efforts failed. The successful
recordi ngs were made in March of 2014, during
atrip to the beach house.

As previously reported in
public, those conversations and their
transcripts of these in the record provided
to the Commttee began with i nnocuous
matters, but noved to other things, including
t he now fanous di scussi on about noving the
desk of Wanda Kelly and rearranging the
of fice, apparently, for the purpose of
securing greater privacy.

In addition, there was a second
conversation recorded that is |ess sal aci ous,
per haps, and nuch | ess reported on, but
relevant to sone degree to the Commttee's

pur poses here. The general tenor of that
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conversation is that Governor Bentley is
talking with Ms. Mason about the anopunt of
time they're spendi ng together, and Governor
Bentl ey expresses his annoyance that his
official duties are obstructing that end. In
particul ar, Governor Bentley proclained that
hi s upcom ng cal endar includes an hour of
time devoted to his legal staff in discussion
of legislative bills he needed to sign.

After Ms. Bentley successfully
made the recordings, she elicited M.
Hannah's help to extract them M. Hannah
did so by transferring the recordings to a
| aptop and burned themto a disk. She nmade
and kept one copy for her own protection and
gave the original to Ms. Bentley. It was
that copy that Ms. Bentley provided to us.

What is inportant for the
Committee's consideration is |less the
t echnol ogi cal neans by which these recordi ngs
were nmade, or even their content, although
their content has received, perhaps, the nost

medi a attention, but rather Governor
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Bentley's reaction to the recordings.
Internally and externally, those reactions

| nvol ved a handful of people, primarily

Heat her Hannah and Ray Lewi s and Li nda Adans.

Governor Bentley's know edge of
the recordings and that they were | oose, so
to speak, was a watershed nonent for all of
us. The recordi ngs took away, or apparently
Governor Bentl ey concluded that they would
take way if they were discovered, his ability
to deny the affair to his famly and m ght
serve as a denonstration that the i nage he
portrayed publicly was inaccurate.

It was a case that led to
nonments of genuine attrition by the governor,
as witnesses testify consistently. Mbst
relevant to the Commttee's consideration,
Articles of |npeachnent, however, is that
Governor Bentl ey becane focused and then
obsessed on the existence of the tapes, in
his effort to prevent them from becom ng
publ i c.

In regard to Heat her Hannah,
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1 Ms. Hannah testified under oath that Governor
2  Bentley's suspicion of her was so great that
3  he personally confronted her on two occasi ons
4 at the Governor's mansion, one of which we

S saw an illustration of earlier. The other

6 confrontation took place in front of a wall

7 of refrigerators in the kitchen of the

8 mansion; the one you just saw took place in

9 the parking ot of the Governor's mansion.

10 W nentioned earlier Ray Lew s,
11 who at one tinme was the head of the dignitary
12 protection unit for Governor Bentley.

13 Sam if we could see the

14 Daytinmer, which is 5-G please.

15 M. Lew s kept detailed

16~ Dayti mer records, contenporaneous notes which
17 he then, after he left governnent services,

18 went back and annotated to nake them nore

19 fulsone. This Daytiner is in the Record, and
20 | comrend it to the Committee' s review

21 Because while sone of the entries are nundane
22 and purely admnistrative, they all provide

23 context for what was happening. And what was

Freedom Court Reporting, Inc 877-373-3660



House Judiciary Committeere: |mpeachment of Gov. Bentley

99

1

2

10

11

12

13

14

15

16

17

18

19

20

21

22

23

happeni ng was that Ray Lewi s was bei ng used
or, perhaps, m sused.

Sam if we could see 9-B,
pl ease.

Li ke so many others caught in
the events surrounding the Governor's and
Ms. Mason's affair, Heather Hannah had a
conversation with Ray Lewis. The
conversation occurred at the Republican
Primary victory party which was hel d at
Bryant Denny Stadiumin Tuscal oosa on June 3,
2014.

Thi s conversati on between
Hannah and Lewi s occurred on the sane evening
that Lews told Governor Bentl ey that Heat her
Hannah was, quote, your problemin relation
to the recordings.

In his interview under oath,
M. Lewis told us that entirely
coincidentally the nedia photo that is
Exhi bit 9-B, captured the exact nonent that
M. Lewis was telling Governor Bentley that

Ms. Hannah was her problem as they both
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| ooked out at the crowd bel ow t hem
cel ebrating the victory and saw Ms. Hannah.

This was not the only tine the
Governor used M. Lewis in an effort to
control the fall-out of his relationship with
Ms. Mason. (Governor Bentley followed --
ordered M. Lewis to neet with Linda Adans,
Wanda Kelly, and others in the office to tell
t hem t hat what happens in the Governor's
office stays in the Governor's office.

Ms. Kelly described the
at nosphere of the neeting as unconfortabl e;
and Ms. Adans believed that although M.
Lewis, in her view, was an honorabl e person,
that he was being used to carry out Governor
Bentley's efforts to intimdate and silence
the staff who were expressing an increasing
di sconfort with the rel ationship.

|'d al ready nentioned the
Governor's use of M. Lews to essentially
attenpt to break up with Ms. Mason. On My
7, 2015, after M. Lew s showed up for work,

he met with Governor Bentley and Ms. Mason,
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1 CGovernor Bentley sent Ms. Mason out of the
2 room asked her to wait in the Lieutenant
3  (Governor's conference roomon the second
4  floor of the Capitol. M. Lewis told the
5 Governor that he thought this affair was
6 wong and it had to end. CGovernor Bentl ey
7 agreed with Lewws, and he asked M. Lews to
8 go upstairs and end the relationship. That
9 effort was unsuccessful, in M. Lewis's view,
10 because of Governor Bentley's intervention in
11 the conversation.

12 To keep going for the Committee
13 there, again, it's not the content of the
14 conversation or the arguably unusual neans of
15 ending a relationship contenplated by the
16~ Governor, but the exanple of the Governor
17 using M. Lews not for |aw enforcenent
18 purposes but for personal tasks.

19 A nore substantive personal
20 task involved sending M. Lews to attenpt to
21 retrieve the tapes, a copy of which Governor
22 Bentley believed his son Paul possessed but
23

woul d not provide him M. Lewis did so.
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And when he arrived, he asked Paul Bentley if
he had the tapes. Paul Bentley replied:
Yes. And you ain't getting them

M. Lews reported the results
of that attenpt to Governor Bentley over the
phone and nost inportantly confirnmed that the
tapes, in fact, existed, which apparently was
uncl ear at that nonent.

Heat her Hannah tol d us that
Governor Bentley ordered that Corporal Nance
Bi shop of ALEA was asked to performa sweep
of Ms. Mason's personal vehicle for bugs or
| i stening devices. Corporal Bishop could not
recall who specifically nade that request,
but he turned it down because it was a
canpai gn-rel ated function rather than a
gover nnent wor K.

One source of friction and a
point that ultimately caused M. Lewis to
fall fromfavor with the Governor was M.

Lewi s's efforts to stop what he understood to
be the m suse of state transportation and

M's. Mason's presence upon it.
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M. Lew s was especially
concerned about this, not only because he
understood it to be a m suse of state
resources, but that he m ght be prevented
from di scharging his | aw enforcenent job,
that is, to provide security services not to
nonSt at e personnel, but to the Governor. And
in particular, he told Governor Bentley about
this distinction, and said that she can be in
the street screamng, but if there's a
situation, | wll have to | eave her and
protect you. M. Lewis did not want to be
forced into that kind of situation. These
| ssues al so arose with state helicopters
transporting Ms. Mason.

Then in 2014, Bentley for
Governor, Inc., began to | ease a plane froma
conpany based near Atlanta. M. Lew s
testified that Governor Bentley told himthat
he | eased the plane so that Ms. Mason could
travel on it and avoid the scrutiny provided
to any state aircraft. FromM. Lews's

perspective that was troubling, and, again,
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it inpacted his |aw enforcenent duties
because the conpany used private pilots. M.
Lewis was limted in his ability to vet them
as potential security risks to the governor
or ot her protectees.

For State recordkeeping
pur poses, Linda Adans attenpted to find out
i n a docunment basic information about flights
t hat Governor Bentley took on | eased
aircraft. Governor Bentley has not made
t hose records available to the Commttee.

M. Lew s eventually becane
concerned that he would actually lose his job
because he was taking such a strong position
that the Governor's use of state aircraft
wth Ms. Mason was both unlawful and, from
his perspective, it nore inportantly
interfered wwth his |aw enforcenent duti es.

It was around that tinme that he
began nmaking the entries and keeping the
Dayti ner that you sawin 9-B for failing to
make a record of what was happeni ng, but also

for his own protection.
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The di scovery of the tapes had
many effects both within and wi thout the
adm ni stration. The one that is nost
pertinent to the Commttee is, as | nentioned
in ny earlier summary, the Governor's use of
| aw enforcenent to attenpt to find them
This occurred primarily or began primarily in
the fall of 2014.

| mentioned the confrontation
with Linda Adans. On el ection night 2014,
Governor Bentley, his famly, his canpaign
staff, including Ms. Mason, and ot her
supporters were at the Renai ssance Hotel in
Mont gonery awaiting election returns. Early
i n the eveni ng sonmeone connected to the
canpai gn of Governor Bentley's Denocratic
chal | enger told Spencer Collier that he or
she had the tapes and would rel ease themto
the public that night. Governor Bentl ey
directed M. Collier to drive imediately to
Li nda Adans' hone in Geenville. And as M.
Collier recalls the instruction, to find out

what you can find out. According to Linda
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Adams, M. Collier called her at about 5:45
or six that evening and asked if she was at
t he Renai ssance. Adans told Collier she was
at home in Geenville. Wen Collier asked
her, Adans asked Collier why their neeting
couldn't wait until in the norning when she
woul d be at work tonorrow at the Capitol.
Collier insisted that he nust talk with her
I n person that night.

Adans asked her daughter to
cone over to | ook after Adans' infirned
not her who |lived with her so that she could
receive Collier when he arrived. Adans
recalled that Collier arrived in her hone
wi thin an hour, and Adans thought that
Collier was coming to fire her. |Inside
Adanms' home in Geenville, Collier said he
needed to know what she knew about a tape

recording. Adans had no idea what Collier

was tal king about. Collier then asked: Wen

was the last tine you talked with Chip HII.
She told himthat she and H Il were friends,

t hey had spoken in the | ast week. Collier
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t hen asked: When was the last tine you spoke
wi t h Heat her Hannah. And she gave Collier a
simlar answer, within the | ast week or so.
And then Collier asked: Wen was the | ast
time you tal ked with Wanda Kel |l y; and agai n,
she said that she was friends with Ms. Kelly
and that she had spoken fairly frequently.

Adanms said that she was shook
up by the encounter, felt harassed by
Collier's questioning and was becom ng, as |
mentioned, a weck. She offered to |et
Collier | ook at her phone for hinself; he
declined and told Adans that he was convinced
she did not know anything. M. Collier then
reported on those events to Governor Bentl ey,
confirmng that Ms. Adans did not know
anyt hi ng about the tapes.

Governor Bentl ey and associ ates
al so used special investigators in the
attenpt to both find the tapes and to
di scredit those who Governor Bentley thought
were either inpeding that search or were

guestioni ng use of the state resources.
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In the |ate sunmer of 2015,
about the tine that Ms. Bentley filed for
di vorce, SBI director Gene W ggi ns nmade
contact wth an ALEA speci al agent naned
Scott Lee. And Director Wggins explai ned
that Lee was bei ng considered as a speci al
| nvestigator that would work first for
Secretary Collier on an as-needed basis.
There were two incidents that are pertinent
to the Conmttee's consideration of the
Articles of |npeachnent.

The first, and |l ess inportant,
i nvolves a letter sent to Ms. Mson that
M's. Mason and the Governor considered
threatening. The second, and nore inportant,
was what Governor Bentley asked Agent Lee to
do.

Shortly after Agent Lee agreed
to serve as an on-call special investigator,
he received another call from D rector
Wggi ns about a letter that was said to be
threatening to Governor Bentley. The letter,

Wggins told Lee, was at ALEA headquarters
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1 and was suspected to have been sent either by
2 a Montgonery attorney naned Donal d Wat ki ns or

3 by Mchael Echols, a Tuscal oosa account ant

4 and long-tinme friend of the Bentleys.

S The Mason/Bentley tineline,

6 that's the docunent | mentioned earlier

7 was created initially by Ms. Mson and

8 annotated by Governor Bentley, clains that

9 CGovernor Bentley had severed personal and

10 professional ties with Echols in March of

11 2015 because of Echols' known invol venent in
12 Governor Bentley's personal and private

13 matters pertaining to his famly. According

14 tothe tineline from Ms. Mason and Gover nor

15 Bentley, Echols was also involved in

16 assisting D anne Bentley in her filing for

17 divorce from Governor Bentley in 2015.

18 M. Echols refused to be

19 I ntervi ewed, declined to nake a st at enment

20 under oath, and refused to produce any
21 docunents to us.
22 When Agent Lee arrived in

23 Montgonery to investigate this supposed

t hat

t hen
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threatening letter, he discovered that the
| etter had been addressed to Ms. Mason at
her honme in Tuscal oosa. Before Lee arrived,
fingerprints had been pulled fromthe letter
and had been -- and conparative prints had
been taken from Ms. Mason and her husband.
Agent Lee interviewed Ms. Mason who told him
t hat she suspected the letter was authored by
M. Echols. Ms. Mason said that M. Echols
t hought she was having an affair with
Governor Bentley and was threatening to go
public with the accusation. One reason Ms.
Mason gave for her suspicion, Agent Lee told
us, was that M. Echols had tried to trick
Governor Bentley into boarding a plane for
t he purpose of being tested for denentia.

Utimately, Agent Lee cane to
the conclusion that the letter was, at nost,
in his words, a borderline m sdeneanor; and
ultimately, Secretary Collier accepted that
concl usi on.

More pertinent for the

Commttee's consideration of the Articles of
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| npeachnent and Governor Bentley's use of |aw
enforcenent, during the neeting about the
| etter, the possibility of a subsequent
i nvestigation for M. Lee -- Agent Lee arose.
On the drive up to the Capitol
with M. Collier, Agent Lee expressed
concerns about conducting any investigation
into the tapes for Governor Bentley's
personal interests rather than for a
| egitimate | aw enforcenent purpose. Agent
Lee confirmed the accuracy of what he said,
or what was attributed to him in the ALEA
Integrity Unit report that was prenaturely
rel eased. Agent Lee said: | don't know what
the details are, but |I just want you to
understand that there have been politicians,
as well as governors, that have been
prosecuted for using state police for
personal reasons. | told himand the
governor: | won't be used as a threat. |
won't be used as a harassnent tool. But if |
open a crimnal investigation, and | work it

to the end, there is no gray area.
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1 During a neeting wth Governor
2  Bentley, Agent Lee said Governor Bentley

3 pulled out the envel ope that had contai ned

4 the letter to Ms. Mason, and was enoti onal

S5 about that. But Governor Bentley accepted

6 Agent Lee's findings about the letter and

7 agreed to leave it at that.

8 Governor Bentley then told Lee
9 that the person they had suspected of

10 planting a recordi ng device was a young wonman
11 who has served as Di anne Bentl ey's assistant.
12 They suspected the young wonman, as well as

13 nmenbers of Governor Bentley's famly, m ght
14 be in possession of the tapes. They also

15 nmentioned that Collier had paid a visit to

16 the woman about the tapes -- to a wonan about
17 the tapes on the night of the el ection.

18 (Governor Bentl ey wanted Agent Lee's opinions
19  about opening an investigation into the

20 pmatter.

21 Agent Lee told Governor Bentley
22 that possession of materials illegally

23 obt ai ned was a m sdeneanor. Lee's intent in
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the neeting, he told us, was to comuni cate
wi th Governor Bentley that he would not alter
t he i nvestigation, once begun, if Agent Lee
determ ned that nenbers of Governor Bentley's
famly had commtted crines. As he told the
ALEA Integrity Unit: | nmade it clear that a
crimnal investigation is one thing, but just
trying to l ook at this, finding out who got
the recordings and for themnot to rel ease
them that's a gray area there that we don't
need to cross.

After Agent Lee told Governor
Bentl ey and Secretary Collier that he would
| Nnsi st on seeing any investigation through to
I ts concl usions, he was not asked to proceed
with the investigation. |In fact, Agent Lee
asked Secretary Collier to return himto his
previous post, and he left Montgonery in late
2015.

Bluntly, but for Agent Lee
bei ng an honest cop, Governor Bentley would
have opened a crimnal investigation into

Heat her Hannah solely for the purpose of
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finding the tapes.

| nmentioned the ALEA Integrity
Unit investigation. |In early 2016, events
arising out of the crimnal trial of forner
Speaker Hubbard set Governor Bentley and then
Secretary Collier on sonething of a collision
course. After CGovernor Bentley placed M.
Collier on nmedical |eave, concerns within
ALEA gave rise to an internal admnistrative
i nvestigation into M. Collier's expense
practices. Governor Bentley used the
i nternal investigation as a tool to discredit
M. Collier.

There seens to be no doubt
after our investigation, M. Collier, prior
to his nedical |eave, was aware of the tape
recordi ngs and of at |east sone of the
actions detailed earlier in the day by the
Gover nor.

There is al so no doubt,
apparently, that Governor Bentley's prior
m suses of | aw enforcenent had been notivated

by the Governor's focus on the existence of
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the tapes and on finding them

Governor Bentley used an
i nconpl ete draft of an ALEA investigation
report as his reason to fire Collier,
claimng in a press release that ALEA
Integrity Unit found a nunber of issues,
I ncl udi ng possi ble m suse of state funds.

As | nentioned, the Attorney
General's office found no evi dence of
crim nal wongdoing by M. Collier.

| n connection with the House
Judiciary Commttee's proceedi ngs, Governor
Bentl ey di sclosed the draft and reports to
the press, in addition, did so wthout
redacting sensitive witness statenents by
ALEA enpl oyees or by protecting the
i dentities of |aw enforcenent and ot her

personal who had no expectation that their

interviews given in the course of an internal

adm ni strative investigation would be nade
publ i c.
On that note, although there

have been w tnesses, both individual s and
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entities, who did not cooperate and attenpted
to obstruct us, the sane generally cannot be
said of ALEA. ALEA and its personnel, in
general, cooperated to the extent they coul d.
When they could not, they generally did so
out of concern that there were | aw
enf orcenent investigations going on.

To our know edge, they all
acted in good faith wwth us, and in the
di scharge of their duties, which nakes the
Governor's use of |aw enforcenent for
personal and political purposes all the nore
troubl i ng.

CHAI RVAN JONES: M. Shar nan,
woul d this be an opportune tinme to allow the
menbers to ask questions before you resune?

MR. SHARMAN. Yes, sir. Any

CHAI RVAN JONES: | think that
there are sone nenbers who want to ask
guestions regardi ng what you' ve al ready
covered. So we're just going to stop for a

pause in this and address sone of those.
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Representati ve Beckman, you're
recogni zed.

REP. BECKMAN. Thank you very
much, M. Chairman.

"Il try to go over these real
qui ck because | only have five m nutes, so
ki nd of keep your answer real short. How
many recordi ngs were there? You had
mentioned there are two recordings there.
And were there any other possible other
recordings that we weren't able to get to?

MR. SHARMAN. There were
attenpted recordings which failed. Those

were the only two that we were made aware of.

Whet her there are possibly others, | do not
know.

REP. BECKMAN: Ckay. Second
question is: Wwo and what i s Rebekah Mason?

| nmean, everybody seens to have asked that

gquestion. In 2014, she cane in. Wat is her

role from 2014, what is she or who she is?
MR, SHARVAN. 1'Il try and

sunmari ze. Ms. Mason went to the sane
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1 church wwth Governor Bentley in Tuscal oosa,
2 had been in communi cations. The canpaign

3 felt it needed sonething nore professional

4 than what they had been working with, she was

5 retained, and then had --

6 REP. BECKMAN. |s she a state
7 enpl oyee, is she a contractor, what --

8 MR. SHARMAN:.  She has been a

9 State enpl oyee and then she has al so been a
10 vendor, for lack of a better word, to the

11 Bentley Election Canpaign.

12 REP. BECKMAN. Ckay. The
13 individuals that you' ve nentioned in
14 I nterview, Lee, Hannah, Lewis, these are all

15  State enployees; is that correct?

16 MR. SHARMAN:  Yes, sir.

17 REP. BECKMAN. Ckay. So they
18 all work for the State. Now |l'mgoing to --

199 | think I nentioned this to you prior to us

200 comng, and I would wish if you would follow

21 it up and give -- Does the executive branch
22 have any policy in reference to harassnent,

23 sexual harassnent, bullying, or creating a
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hostile environment in the workpl ace?

MR SHARMAN. | am-- |I'm
confident the executive branch and its
agenci es do have such policies. That was not
a -- That kind of regulatory and gui dance
structure was not part of my investigation,
but | would be very surprised if the agencies
and the executive branch did not have such
pol i ci es.

REP. BECKMAN: If you can | ook
into that or ask, shouldn't it be part of
State record is concerned, as far as
personnel or anything?

MR. SHARMAN. Yes, sir. That
woul d certainly be a part of the public
record. And | amrem nded that actually that
was one of the categories of docunents that
we requested fromthe Ofice of the Governor
t hat were not provided, for whatever reason.

REP. BECKMAN: Thank you.

CHAI RVAN JONES: Any ot her
menbers that wish to be recogni zed?

Representative G van, you are
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1 recogni zed.
2 REP. 3 VAN. Thank you, M.
3 Speaker. I'mnot sure if we have children in
4  here, mnors, but sonme subject matter may be
5 sonmewhat sensitive. But | have a question.
6 | guess ny concern is a large majority of
7 this report gets into this issue over an
8 affair, or an alleged affair, let ne say.
9 And I'mtrying to put it in a category,
10 because I'mtrying to deal wth everything
11 else. Because | think that, you know, |'m
12 not here to judge whether or not the Governor
13 had an affair with Rebekah Mason. |
14 personally could care less. [It's not ny
15 busi ness.
16 But | would like to know with
17 regards to if there was a m suse of funds
18 going back to sone of the el enents of
19  inpeachnent, howis she getting paid, how
20 much was she getting paid, issues there of
21 those funds, I'mtrying to get into the
22 crimnal -- you know, the crimnal aspect or
23

-- with regards to Ms. Mason.
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1 |, too, am concerned al so

2 relative to even though -- even wth Heat her
3 Hannah, were there police reports filed on

4 the vandalisn? Do we have any evi dence that
5 shows any type of reports or any type of

6 actions that she may have taken? |If so, |

7 didn't see that in the exhibit list, relative
8 to the vandalismor any type of harassnent

9 that nmay have taken pl ace.

10 So | would at least like to be
11 afforded an opportunity, if you have it. But
12| would like to know how Ms. Mason was bei ng
13 paid, how long exactly was she being paid,

14 fromwhat source or line itemor what have

15 you, and how all of it ties in.

16 MR SHARMAN. And I'Il try to

17 address those in reverse order, if | can. A

18 police report was filed. Sam | don't know
199 if we can call that up speedily or not. But
20 it was filed with the Vestavia Police

21 Departnent. That's it.
22 REP. G VAN. \What exhibit is

23 that? | don't know how | m ssed that.
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MR SHARVMAN. | believe if you
go to the second page --

CHAI RVAN JONES: M. Shar nman,
can you identify the exhibit by nunber?

MR SHARVMAN: | can in a
moment. |t's Exhibit 9-A at pages 217 and
218.

And if you will look at the
bottom portion you wll see the statenent

from Ms. Hannah that the officers took
regarding this rock being thrown through her
di ni ng room wi ndow pane. And then it

descri bes what was witten on her vehicle.

Sam if you could go to the
next page, please.

The concl usion of Ms. Hannah's
statenent to the Vestavia Police Departnent
was that she believed the reason for the
recent damage was due to her being the
previous -- and the redacted portion goes to
her status. | apol ogi ze.

And then your other question

was with regard to Ms. Mason's conpensati on.
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REP. G VAN Yes. | want to
get into the conpensation if possible.

MR. SHARMAN: That is |aid out
in greater detail in the report, | can get
you the cites. Basically two points, one is
we're still not conpletely clear where all
t he sources of noney for her conpensation
canme fromonce she left public enpl oynent,
al t hough ACEGOV nmay be one of those sources.
That's the reason why we were trying to nmatch
up in the chart | showed you earlier, trying
to match up paynents fromthe canpaign to her
consul ting conpany to attenpt to determne if
t hose paynents were in fact justified by
underlying work or were sinply paynents.

REP. G VAN. And you nenti oned
that -- Wiy did Ms. Wanda's desk becone so
| nportant, or why is it at issue? 1've been
heari ng so nuch about Wanda's desk.

CHAI RMVAN JONES: And the
menber's tine is expired, but please take the
time to answer the question.

MR. SHARMAN: In short, the
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1 issue arose because apparently Governor

2 Bentley cane to believe that Ms. Kelly's

3 proximty to his office -- her desk proximty
4 to his office, was an inpedinent to his

S relationship with Ms. Mason, and her work

6 station, essentially, needed to be noved.

7 REP. G VAN. Ckay. Thank you.
8 CHAI RMAN JONES: Representative
9 Pettus, you're recognized.

10 REP. PETTUS: Coupl e of

11 questions. First, does a cabi net nenber for
12 the governor serve at his wll?

13 MR. SHARMAN. My under st andi ng
14 is that a cabinet nenber serves at the

15 pl easure of the Governor.

16 REP. PETTUS: So -- | nean, |

17 know he gave a reason for firing Spencer

18 Collier. Does he have to have a reason to

19  dism ss sonebody fromthe cabi net?

20 MR. SHARMAN. He does not. The
21 only concern would be if the reason were

22 pretextual, what is the actual reason.

23 REP. PETTUS: Second, on the
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1 tapes, | know we keep saying | aw enforcenent
2 is researching the tapes. If the |aw
3 enforcenent said at the best it would be a
4 m sdeneanor, that still would be a |l aw
5 enforcenent function, would it not, if they
6 were researching that?

7 MR SHARMAN:. | probably wasn't
8 clear. \What Agent Scott Lee was referring to
9 as a potential m sdeneanor, was his review of

10 the letter that was perceived as threatening
11 that had been sent to Ms. Mason at her hone
12 in Tuscal oosa. So you're exactly right,

13 that -- the review of that letter, its
14 origin, its contents, and so forth, that
15 probably was an actual |aw enforcenent
16 function, or was close to one, anyway. Wat
17 wasn't was the nature of the request.

18 REP. PETTUS: Well, go back to
19 the tapes. | know he was saying that his

200 famly nenbers could -- may be a m sdeneanor,

21 and he was told, no, he didn't want to

22 jnvestigate them But they were -- That

23 would still be a |aw enforcenent function if
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they were investigating a m sdeneanor on who
obt ai ned the tapes, would it not?

MR. SHARVAN. | f Governor
Bentl ey had instructed or carried through on
the instruction that the cri m nal
I nvestigation be continued as a crim nal
| nvesti gation, absol utely.

REP. PETTUS: Ckay.

MR SHARVAN:. | f he stopped it
because it was a designed to protect him
that would be different.

REP. PETTUS: Thank you.

CHAI RVAN JONES: Thank you,

Representative Bl ack, you are
recogni zed.

REP. BLACK: Thank you, M.
Chai r man.

M. Sharman, you nentioned as
part of your presentation about the |eased
airline -- the governor had | eased an airline
in order to allow Ms. Mason to ride on that.

Who | eased that?
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1 MR. SHARMAN:. | believe the
2 canpaign did. | believe it was not in an
3 individual's nane. | believe the canpaign

4 did. Sonebody correct ne if |I'mwong, but
5 Dpelieve that's the case.

6 REP. BLACK: Cbviously that

7 would be different than the state paying

8 those. D dyou followthat trail any at all
9 about who did it and if the canpai gn was

10 rei nbursed for it?

11 VMR. SHARMAN: | don't know t he

12 answer to that question, M. Black. | don't
13 know if we nailed that down or not.

14 REP. BLACK: If the State had
15 paid for it, in any fashion, or even w thout
16 the state paying for it, there would be

17 flight logs as to who was on those flights,

18 would there not?

19 MR. SHARVMAN. There shoul d be.
200 | n other words, if the state personnel that

21 was associated with the reinbursenent, then
22 there should be sone sort of |og associ ated

23 with that.
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1 REP. BLACK: Thank you, sir.
2 CHAI RMAN JONES: Any ot her
3 nmenbers who wi sh to ask any questions at this

4 point?

S Al right. M. Sharman, if you
6 wll continue with your presentation.

7 MR. SHARVAN. And, M. Bl ack,

8 |I'mrem nded that the canpai gn gave us no

9 docunents at all.

10 REP. BLACK: Thank you.

11 CHAI RVAN JONES: M. Shar nman, |
12 have one nore nenber of the Comm ttee asked
13 to be recognized, so we're going to give him
14 an opportunity at this point.

15 Representati ve Faul kner, you

16 are recogni zed.

17 REP. FAULKNER. M. Sharnman, at
18 the tinme, | guess, in the second

19  admnistration of Governor Bentley, Ms.

20 Mason was a senior policy adviser?

21 MR. SHARVMAN. For a tine, yes.
22 REP. FAULKNER: Okay. |'m
23 trying to -- want to ask about, as we've
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tal ked about, State resources being used for
| aw enforcenent. | wanted to know and | --
Is there any issue with state resources for
Rebekah Mason? In other words, her being a
seni or policy adviser, or soneone who was in
the admnistration, is there any issue with
her use of state resources in her capacity?

MR. SHARMAN:. You nean j ust
sort of individually on her own, so to speak?

REP. FAULKNER  Ri ght.

MR SHARVAN. We didn't see any
evi dence of her specifically m susing any
resources that was not associated with the
relationship, if that makes sense, plane
flights, helicopter flights, that sort of
t hi ng.

REP. FAULKNER: Thank you.

CHAI RVAN JONES: Any ot her
menber ?

Representati ve Col enan.

REP. COLEMAN. Thank you so
much, M. Chair.

M. Sharman, when you talk
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specifically about the canpaign funding the
travel for Ms. Mason, can you -- have
you-all been able to determne if that was an
al | owabl e expense? And al so you nenti oned
that the canpaign did not give you any
records but were you-all able to pull any
records fromoffline to determ ne, | guess,
t he anount of noney, how often it was used,
how did you-all cone up with those figures?
MR. SHARVMAN. Mostly, anything
you see in the report about canpaign
expenditures, not all, but nost of it, did
cone, in fact, frompublic sources. As you
know, those are mandated by | aw and are
useful, but they are of limted use if you're
trying to actually track, especially an
I ndi vi dual 's passage on an airplane, for
exanple. But we did -- Since the canpaign
was not cooperative, we did turn to public
sources for that.
Because of that problem
t hough, going to your first question about

were there all owabl e expenses and if there
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1 were, which ones that were -- No, ma'am W
2  were not able to figure that out because we
3 couldn't match the -- couldn't match the
4  noney, so to speak, the paynent, the paynent
S for the canpaign and the flights. So that's
6 an open question.

7 But if -- Presumably, if that
8 were the case, then either the canpaign or
9 the Ofice of Governor or Governor Bentl ey

10 woul d have provided us that information
11 denonstrating that, which is why we wanted
12 the information in the first place, to nmake
13 those kind of determ nations.

14 REP. COLEMAN. Ckay. | had a
15 followup, but I guess you can't answer it if
16 you don't have the information. Al though,

17 presumably, if you would have been able to
18 track the noney, would it have been an
19  all owabl e expense, but | guess you're telling

20 e --

21 MR. SHARMAN:. | wouldn't be

22 confortable telling you all owabl e or not

23 all owabl e based on what we have.
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1 REP. COLEMAN:. Thank you.
2 MR. JONES: Any other questions

3  before we proceed?

4 M. Sharman, if you wll
5 continue.

6 MR. SHARMAN. There were

7 several questions pertaining to the

8 relationship between Governor Bentley and M.

9 Mason, sone question fromthe Commttee,

10 especially the propriety or utility of

11 consideration of that relationship by this

12 Comm tt ee.

13 That is a very good question, |

14 t hi nk one that needs to be addressed.

15 can be and are different reasonabl e opini ons
16 about the propriety or the inproprietary of

17 the relationship between Governor Bentley and

18 Ms. Mason.

19 For the Commttee's purpose

20 what is inportant is not the propriety or

21 inpropriety of the relationship. Wat

22 jnportant is that, as you see in the report,

23 the relationship explains notive. It

Ther e

I S

and
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1 provides context to a pattern of repeated
2 acts over tinme that otherw se could not
3 explain thensel ves.
4 On the subject of repeated acts

S or a pattern of acts, | wll return very

6 briefly to the burden of proof discussion

7 that we had earlier. This is a very

8 practical point that will conme up in your

9 del i ber ati ons.

10 The practical point is this:

11 You mmy ask yourself, in order to nake a

12 judgnment about inpeachnent, do |I need to

13 conclude that there is an act or an om SSi on

14 or an event that is so clearly beyond the

15  pale, so obviously a betrayal of public

16 trust, so manifestly and plainly wong that

17 that's all | need? If we don't have that,

18 cannot make a deci sion about i npeachnent.

19  when confronted with a pattern of events,

20 sone of which individually mght not strike

21 me as an inpeachable matter, but taken

22 collectively they do, is that appropriate?

23 And that's a commobn question. And the answer
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is both are appropriate. |In other words,
obviously if there's an event, an action, an
| naction that strikes you as being so far
beyond the pale, that nay decide the matter
for you.

On the other hand, you're also
justified in considering an entire Record, so
to speak, because the collection of events
repeated over tine can anount to sonet hing
greater than the sum-- greater than its
parts.

That may be very well what you
conclude with regard to the pattern of |aw
enf orcenent use or m suse by Governor Bentl ey
over tinme; that is, one instance may or nay
not strike you as particularly inportant, the
whol e pattern may strike you as very
i nportant. But it is absolutely true that
al t hough the rel ationshi p probably provides
nore fodder for social nedia, the i mediate
concern here for the Conmttee are otherw se.

What | submt for the Commttee

to consider for its inpeachnent deli berations
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are not a burl esque of text nessages, but

rat her power and its msuse. Those are the
ki nds of things that the Commttee has to
consi der based on the Record before you, the
report, this colloquy, and whatever Governor
Bentl ey may offer you.

When you're faced, as you are,
with an investigation of the public powerful,
we sonetines reach for conparisons, though
that's not always wi se, and it's perhaps
especially unw se in the case of
| npeachnents, each one, of which, is
di fferent.

Here, because of racy text
messages and unbecom ng tel ephone
conversations, sonme have anal ogi zed to
matters that led to the inpeachnent of
President Cdinton. Certainly any inpeachnent
t hat i nvol ves sex and power will have commbn
points anong them But the nore adequate
conparison, if the Conmmttee is inclined to
draw such a conparison, is not to the

| npeachnent investigation of President Bill
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1 dinton, but to the inpeachnent investigation

2 of President Richard Ni xon. Although the
3 scope of President N xon's acts was well

4 beyond the | andscape set out in the our

S report, both President N xon and Governor

6 Bentley used | aw enforcenent and gover nnent
7 resources for their own purposes, both

8  puni shed those who thought otherw se, both
9 stonewalled the Commttee investigating.

10 | nmentioned the Rodino report,
11 the investigation of the House Judiciary

12 Comm ttee that handl ed the inpeachnent

13 investigation of President N xon, so naned
14 for Congressman Peter Rodino. And in many
15  respects, it is a gold standard for

16 i npeachnent, making history and for options.

17 But I'd like you to listen to what they said

18 about a not terribly dissimlar problem
19 | n asserting the supremacy of
200 the rule of |Iaw anpbng the principles of our

21 governnent, the Conmttee is enunciating no

22 new standard in Presidential or gubernatori al

23 conduct. The possibility that the presidents
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1 have violated this standard in the past does
2 not dimnish its current or future

3 applicability. Repeated abuses of power by
4 one who holds the highest public office

S requires pronpt and decisive renedial action,
6 for it is in the nature of the abuses of

7 power that if they go unchecked they becone
8 overbearing, depriving the people and their

9 representatives of the strength of will or

10 the wherewithal to resist.

11 M. Chairman, our witten

12 report, the docunented record that has been
13 submtted to the reporter, identified and

14 presented to the clerk, as well as this oral
15 presentation concludes our presentation for
16 today. But |I'mcertainly available to answer
17 additional questions about the report,

18 exhibits, or anything |'ve said.

19 CHAI RVAN JONES: M. Shar man,

20 menbers before we take on any nore questions,

21 let's take a fifteen-mnute recess. So we
22 wll resune. So it is about 2:15 now, we
23 will resune at 2: 30.
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1 (Recess taken.)
2 CHAI RVAN JONES: W' re back on
3 the Record. Representative England, you're
4 recogni zed.
S REP. ENGLAND:. Thank you for
6 the recognition at this tinme. | nove we stay
7 in recess until the call of the Chair.
8 REP. G VAN: Second.
9 CHAI RVAN JONES: Because of the
10 notion, we've said that all notions will be

11 by roll call vote.

12 |f the clerk will call the
13 roll.

14 M5. ARNCLD: M. Jones?

15 REP. JONES: Aye.

16 M5. ARNOLD: M. Hill?

17 REP. HILL: Yes.

18 M5. ARNOLD: M. Md ammy?
19 REP. MCCLAMWY: Aye.

20 M5. ARNCLD: M. Beckman?
21 REP. BECKMAN:. Aye.

22 M5. ARNCLD: M. Bl ack?

23 REP. BLACK: Aye.

Freedom Court Reporting, Inc 877-373-3660



House Judiciary Committeere: Impeachment of Gov. Bentley 139
1 M5. ARNOLD: Ms. Col eman?
2 REP. COLEMAN:. Aye.
3 M5. ARNOLD: M. Drake?
4 REP. DRAKE: Aye.
S M5. ARNOLD: M. Engl and?
6 REP. ENGLAND: Aye.
7 M5. ARNOLD: M. Farley?
8 REP. FARLEY: Aye.
9 M5. ARNOLD: M. Faul kner?
10 REP. FAULKNER: Aye.
11 M5. ARNOLD: M. Fridy?
12 REP. FRI DY: Aye.
13 M5. ARNCLD: Ms. G van?
14 REP. d VAN. Aye.
15 M5. ARNOLD: M. Hol nes?
16 REP. HOLMES: Aye.
17 M5. ARNOLD: M. Pettus?
18 REP. PETTUS. Aye.
19 M5. ARNOLD: Fourteen ayes.
20 CHAI RVAN JONES: The notion has
21 passed. W are going to be recessed till
22 call of the Chair. | ask that you pl ease
23 stay close, and that as soon as possible |
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1 wll informthe nenbers to return. Do plan
2 on returning as quickly as possible when
3 noticed.
4 W are in recess.
S (Recess taken.)
6 CHAI RMAN JONES: W are back on

7 t he Record.
8 Menmbers, | have recei ved

9 confirmation in witing, dutiful

10 confirmation, that you were waiting on.

11 Therefore, we wll have no further need to

12 proceed any further with M. Sharman's

13 report. | believe there's a notion.

14 Representative HIl, do you

15 have a noti on?

16 REP. HI LL: Yes, sir.

17 CHAI RVAN JONES: I f you wi il

18 make the notion, please.

19 REP. HILL: | nove that the

200 Comm ttee request Special Counsel to prepare
21 a draft report so that the full -- for the
22 full House for our consideration so that a

23 Record of our work can be submtted, and that
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1 t he Chairnman call

2  appropriate ti

3 consideration adoption of that report.
4 REP. BLACK: Second.

S CHAI RMAN JONES: Representative
6 Black, | believe --

7 REP. BLACK: Yes.

8 MR, CHAI RMAN JONES: Any
9 discussion on the notion?

10 Roll call vote, please.

11 M5. ARNOLD: M. Jones?
12 REP. JONES:. Aye.

13 M5. ARNOLD:. M. HiII?

14 REP. HI LL: Aye.

15 MS. ARNOLD: M. Md ammy?
16 REP. MCCLAMWY: Aye.

17 M5. ARNCLD: M. Beckman?
18 REP. BECKMAN:  Aye.

19 M5. ARNCLD: M. Bl ack?
20 REP. BLACK: Aye.

21 M5. ARNOLD: Ms. Col eman?
22 REP. COLEMAN:  Aye.

23 M5. ARNOLD: M. Drake?

a neeting at the

me for the Commttee to
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1 REP. DRAKE: Aye.
2 M5. ARNOCLD: M. Engl and?
3 REP. ENGLAND: Aye.
4 M5. ARNOLD: M. Farley?
S REP. FARLEY: Aye.
6 M5. ARNCLD: M. Faul kner?
7 REP. FAULKNER: Aye.
8 M5. ARNOLD: M. Fridy?
9 REP. FRI DY: Aye.
10 M5. ARNOLD: Ms. G van?
11 REP. G VAN: Aye.
12 M5. ARNOLD: M. Hol nes?
13 REP. HOLMES: Aye.
14 M5. ARNOLD: M. Pettus?
15 REP. PETTUS. Aye.
16 M5. ARNOLD: Fourteen ayes.
17 CHAI RMAN JONES: Thank you,
18 ma' am
19 M. Sharman, we will provide
200 you a witten copy of this notion. And when
21 jt's appropriate and you're ready to proceed
22 with subm ssion of the report, you'll contact
23 ny office and let ne know, and |I'l|l make sure
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we set the next neeting up for the purpose of
view ng and adoption of the report to provide
to the full House body.

M. Sharman, on behalf of this
Commttee and the people of the State of
Al abama, thank you very nmuch for your
service, thank you to your office and your
associ ates that assisted with this process.
| do not believe that we'd be here today
wi t hout the |evel of work and professionalism
that you exhibited, both you and your office
and your firm Thank you very much.

MR. SHARVMAN:. Thank you, M.
Chai r man.

CHAI RVAN JONES: | also want to
take a brief pause and thank the staff that
have worked with this; security that has
assisted with this. The state, this has been
no small task. It has taken great
preparation by many, many people, and |'ve
seen much of it over the last few nonths, and
| know the ambunt of work that's been

I nvolved, so | don't -- For ne, and on behalf
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1 of this Commttee, | want to thank all of you
2 for your work.

3 This has been a very net hodi cal
4 process, but | believe it was done the right

5 way and the way the people of this state

6 expect it. For that, we are thankful. Thank
7 you very much.

8 And nmenbers of this Commttee,

9 | also want to thank each one of you. | know

10 this has been a very stressful process. It
11 has been a very long year. | know that sone
12 of you have prayed many, many tinmes over
13 this, and you should have. | want to thank
14 you for being professional. | want to thank
15 you for taking tine to review the docunents,
16 to reviewng the rules, and that it is ny
17 hope that we will preserve all of the work
18 this Commttee has attained and has done to
199 this day, it will be preserved for the
20 future.

21 This is sonething that | hope
22 Al abama never has to go through again. But
23

if this state were to go through this very
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sad occasion again, then they'll have
sonething to refer to. 1915 was a long tine
ago, and sinply didn't have anything to | ook
to, and it's always been ny goal since | was
i nvolved in this that we would not |eave the
next conmttee or the next group of nenbers
in the same position. Y all have done a
wonderful job, and for that | amthankful.
And for the future of this state, | believe
they will be just as thankful. Menbers, if
there is no further business before this
neeting -- Representative Faul kner, you are
recogni zed.

REP. FAULKNER: | just want to
t hank you, Mke. And | think I'm probably
speaki ng for nost everybody on this
Commttee, you were in a tough spot. And
frankly, you were doing nost of the work.
And we were there also, but not doing near
the work that you did. And | think the way
that you handled this, | just -- | think it
was superb.

And | speak probably for nost
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of the nenbers of this Commttee to say thank
you, because -- and your staff, of course,
who work with you, and O hni and the staff.
W' ve al ready thanked our Special Commttee.
As a nenber of this Commttee who did pray a
t remendous anount about this and what this
was neaning for our state, | really can't
t hi nk you enough as the Chairman, | can't
t hi nk of how you coul d have done anyt hi ng
better than the way that this was handl ed.
So t hank you.

CHAI RVAN JONES: Wwell, |
appreciate that. This has been very nuch a
t eam endeavor. O hni Lat hrum has pl ayed such
a vital roll. Tracey Arnold, Brittany Allen,
Cl ay Redden, Jeff Wodard, and |I coul d keep
nam ng. There have been so many that have
been a part of this teamthat have done a
very, very good job and have been
professional all the way through it. And
that was the one thing that was the goal when
we started, that we would do this right, and

| hope that we have for the State.
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1

Menber s,

we are adj ourned.

2 (The hearing was concluded at 3:07 p.m,
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April 10, 2017.)
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REPORTER S CERTI FI CATE

STATE OF ALABANA,
MONTGOMVERY COUNTY,

|, Angela Smth MGlliard, Certified
Court Reporter and Conm ssioner for the State
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