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From: Jackson R. Sharman III
Sent: Monday, August 08, 2016 10:36 AM
To: Tommy Spina
Cc: Joe McLean
Subject: RE: Seth Hammett

Tommy: thanks. We'll be in touch.
Good luck with the trial.
Jack
‐‐‐‐‐Original Message‐‐‐‐‐
From: Tommy Spina [mailto:tommy@tommyspina.com]
Sent: Monday, August 08, 2016 9:04 AM
To: Jackson R. Sharman III
Cc: Joe McLean
Subject: Seth Hammett
Hey Jack,
I, along with Joe McLean have represented Seth for a number of years. He is in receipt of your July 25th letter.
Please contact me when you are ready to move forward. I am in trial in Federal Court in Gulfport for going on 4 weeks,
so email is best way to respond for now.
Thank you and look forward to working with you.
Tommy Spina
1330 21st Way South
Suite 200
Birmingham,Al 35205
205. 939. 1330. (o)
205. 933. 0101. (fax)
tommy@tommyspina.com
tommyspina.com
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From:
Sent:
To:
Subject:

David Perry <dperry78@gmail.com>
Thursday, September 08, 2016 6:11 PM
Leslie D. Haynes; Wes Gilchrist; Jackson R. Sharman III
Re: Impeachment Investigation of Governor Robert Bentley

Received. Thank you.
Jack and Wes,
Hope y'all are doing well. As a taxpayer, I appreciate you accepting this case on a reduced rate basis and am
glad the House Judiciary Committee selected such good lawyers and good people to help them try to get to the
bottom of the issues. I'm not currently represented and don't anticipate being represented by counsel in this
matter. At first glance, I'm inclined to respond to request #15 but not to the rest, as I believe they are overly
broad, unduly burdensome and would be a waste of my time to review and collect, your time to review, and the
state's money to pay for that time. #15 in my opinion is the only request that seems necessary to achieve the
objective of gathering evidence directly relevant to the impeachment articles. I understand that you likely
disagree with my opinion on that. My intent in telling you this now is to be transparent with you so you'll know
what to expect from me. I'll reflect further on this and send you a formal response by Sept. 29, as requested. If
you'd like to discuss at any point, feel free to give me a call.
Thanks,
David
On Thu, Sep 8, 2016 at 5:03 PM, Leslie D. Haynes <lhaynes@lightfootlaw.com> wrote:
Attached please find correspondence of today’s date from Jack Sharman in the above-referenced matter.

Thank you.

Leslie D. Haynes
Assist. for J. Gorman Houston, William H. Brooks,
Jackson R. Sharman III, Tenley E. Armstrong, and Jeffrey P. Doss
Direct Dial: 205-581-5814
lhaynes@lightfootlaw.com
vCard | Firm | Confidentiality Notice

The Clark Building
400 20th Street North
Birmingham, Alabama 35203-3200
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OFFICE OF THE GOVERNOR

STATE CAPITOL
MONTGOMERY, ALABAMA 36130

ROBERT BENTLEY
GOVERNOR

(334) 242-7100
FAX: (334) 242-0937

STATE OF ALABAMA

October 10, 2016
By Federal Express
Jack Sharman, Esq.
Lightfoot, Franklin & White LLC
400 20th Street North
Birmingham, AL 35203
Re:

6-T

Impeachment of Robert Bentley, Governor of Alabama

Dear Mr. Sharman:
In a continuing effort to cooperate with the efforts of the Judiciary
Committee, we are producing today additional documents, Bates numbered
OTG001689 - OTG012448. These materials, which comprise 10,759 pages, are
those that could be gathered with relative efficiency and that appear to come within
your enormously broad document requests and the terms of the purported
subpoena. This is not to say that we concede that this information is relevant to any
potentially legitimate ground for impeachment or that the Office of the Governor is
obligated to produce the information. To the contrary, we maintain our previously
asserted objections to the Committee’s process and procedure and also those we
make in the Objection To “Subpoena,” Or In the Alternative, Motion To Quash
“Subpoena,” we are filing with the Committee today.
We also continue to urge the Committee to act in a lawful manner that complies
with the Alabama Constitution, Supreme Court authority, and House Rules, and that
is respectful of the taxpayers of Alabama. In good faith, we are preserving an
immense amount of electronically stored information of personnel of the Office of
the Governor. That information comprises over 128 gigabytes of data, which likely
will consist of in excess of one million emails and attachments. As we have noted,
the cost to the taxpayers of Alabama to process, search and review this data for the
overly broad categories identified in your prior letters and in the “subpoena” would
be in the hundreds of thousands of dollars. We remain open to discussing additional
reasonable ways in which the Office of the Governor can cooperate with the
Committee.

Jack Sharman, Esq.
October 10, 2016
Page 2 of 2
Sincerely,
/s/Ross H. Garber
Ross H. Garber
-andDavid B. Byrne
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SECTION 53

Rules of proceedings of both houses; punishment for contempt or disorderly behavior;
enforcement of process; protection of members from violence, bribes, etc.; expulsion of
members.
Each house shall have power to determine the rules of its proceedings and to punish its members and
other persons, for contempt or disorderly behavior in its presence; to enforce obedience to its
processes; to protect its members against violence, or offers of bribes or corrupt solicitation; and with
the concurrence of two-thirds of the house, to expel a member, but not a second time for the same
offense; and the two houses shall have all the powers necessary for the legislature of a free state.

SECTION 173

Governor, lieutenant-governor, attorney-general, state auditor, secretary of state, state
treasurer, superintendent of education, commissioner of agriculture and industries and justices
of supreme court.
The governor, lieutenant-governor, attorney-general, state auditor, secretary of state, state treasurer,
superintendent of education, commissioner of agriculture and industries, and justices of the supreme
court may be removed from office for willful neglect of duty, corruption in office, incompetency, or
intemperance in the use of intoxicating liquors or narcotics to such an extent, in view of the dignity of
the office and importance of its duties, as unfits the officer for the discharge of such duties, or for any
offense involving moral turpitude while in office, or committed under color thereof, or connected
therewith, by the senate sitting as a court of impeachment, under oath or affirmation, on articles or
charges preferred by the house of representatives. When the governor or lieutenant-governor is
impeached, the chief justice, or if he be absent or disqualified, then one of the associate justices of the
supreme court, to be selected by it, shall preside over the senate when sitting as a court of
impeachment. If at any time when the legislature is not in session, a majority of all the members
elected to the house of representatives shall certify in writing to the secretary of state their desire to
meet to consider the impeachment of the governor, lieutenant-governor, or other officer administering
the office of governor, it shall be the duty of the secretary of state immediately to notify the speaker of
the house, who shall, within ten days after receipt of such notice, summon the members of the house,
by publication in some newspaper published at the capitol, to assemble at the capitol on a day to be
fixed by the speaker, not later than fifteen days after the receipt of the notice to him from the secretary
of state, to consider the impeachment of the governor, lieutenant-governor, or other officer
administering the office of governor. If the house of representatives prefer articles of impeachment,
the speaker of the house shall forthwith notify the lieutenant-governor, unless he be the officer
impeached, in which event he shall notify the secretary of state, who shall summon, in the manner
herein above provided for, the members of the senate to assemble at the capitol on a day to be named
in said summons, not later than ten days after receipt of the notice from the speaker of the house, for
the purpose of organizing as a court of impeachment. The senate, when thus organized, shall hear and
try such articles of impeachment against the governor, lieutenant-governor, or other officer
administering the office of governor, as may be preferred by the house of representatives.
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By Representatives Fridy, Ledbetter, Ball, Williams (P),

4

Weaver, Hill (M), Hanes, Farley, Henry, Whorton (I), Mooney,

5

Butler, Williams (JW), Ainsworth, Gaston, Pringle, Holmes (M),

6

Brown, Fincher and Rowe

7

RFD:
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First Read: 26-APR-16
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ENGROSSED

3
4
5

AMENDING HOUSE RULES TO PROVIDE FOR IMPEACHMENT
PROCEDURES.

6
7

BE IT RESOLVED BY THE HOUSE OF REPRESENTATIVES OF

8

THE LEGISLATURE OF ALABAMA, That the House Rules be amended by

9

adding the following new rule:

10

Rule 79.1.

11

(a) Articles of impeachment, as provided in Section

12

173 of the Constitution of Alabama of 1901, shall be filed in

13

the form of a House resolution. Upon the filing of articles of

14

impeachment co-sponsored by at least 10 21 members, or if the

15

House is not in session, upon petition of 10 21 members to the

16

Speaker of the House, the House Judiciary Committee shall be

17

convened for the following purposes: Speaker of the House, the

18

articles shall be referred to the House Judiciary Committee

19

for the following purposes:

20

(1) To investigate allegations of misfeasance,

21

malfeasance, nonfeasance, or other misconduct of the official

22

subject to impeachment.

23

(1) To investigate the allegations asserted in the

24

Articles of Impeachment, as provided in Section 173 of the

25

Constitution of Alabama of 1901.

26
27

(2) To make a recommendation to the body as to
whether cause exists to impeach the official.
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1

(b) All meetings of the committee for the purposes

2

provided in subsection (a) shall be open to the public and

3

advance notice shall be given to the public for all meetings

4

consistent with notice requirements of other House committee

5

meetings and shall include publication of the agenda for the

6

meeting.

7

(c) The committee shall adopt rules to govern the

8

proceedings before it in order to ensure due process,

9

fundamental fairness, and a thorough investigation, provided

10
11

that the rules are not inconsistent with this rule.
(d) The committee shall gather information and may

12

hear testimony relating to the question of whether cause

13

exists to impeach the official. The gathering of information

14

or the hearing of testimony may occur at any location within

15

this state designated by the chair of the committee.

16

(e) The Clerk of the House shall assign staff to

17

assist the committee as required. The Alabama Law Institute,

18

Legislative Fiscal Office, and Legislative Reference Service

19

shall provide assistance to the committee as requested.

20

(f) Upon the conclusion of its investigation, the

21

committee shall submit its report and recommendation regarding

22

impeachment to the Clerk of the House for consideration by the

23

body. The Clerk of the House shall provide a copy of the

24

report to all members of the House within three days after

25

submission of the report. As part of its report and

26

recommendation, the committee, by majority vote, may offer

27

amendments to the impeachment resolution. If the
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1

recommendation of the committee is not unanimous, the members

2

in opposition to the recommendation shall submit a

3

consolidated report outlining the recommendation of the

4

members opposed to the majority recommendation.

5

(g)(1) If the House is in session when the committee

6

submits its report and recommendation, the impeachment

7

resolution, along with any committee amendments, shall be

8

considered by the House on the third legislative day following

9

its submission if 63 members of the House vote in favor of

10

consideration. Consideration of the Articles of Impeachment

11

shall be during the introduction of bills and resolutions

12

pursuant to Rule 6(7) and shall be in resolution form and

13

offered by one of the resolution's sponsors.

14

(2) If the House is not in session when the

15

committee submits its report and recommendation, or if the

16

House adjourns prior to consideration of the report and

17

recommendation submitted under subdivision (1), the House may

18

convene as provided in Section 173 of the Constitution of

19

Alabama of 1901, to consider the report and recommendation.

20
21

(3) Passage of the resolution shall require a
majority vote of the House membership.
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House of Representatives
Introduced.........................

....... 26-APR-16

Read for the third time and adopted
as amended.........................
Yeas 78, Nays 14, Abstains 6

....... 26-APR-16

Jeff Woodard
Clerk
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From: Benjamin S. Willson
Sent: Tuesday, October 11, 2016 3:32 PM
To: 'michael.robinson@alea.gov'
Cc: Brandon K. Essig
Subject: Impeachment Investigation of Governor Robert Bentley

Micheal,
Thanks for your time on the phone today. As we discussed, we are available to meet with you between
Tuesday, October 25 and Friday, October 28, depending upon your availability and the availability of the
witnesses listed below (in alphabetical order), who we believe to be employed by ALEA. Please let us know if
any of those on the list are no longer employed by ALEA. Please let us know which day(s) are best for these
interviews, and feel free to call with any questions, or to discuss. Also, please confirm receipt of this email.
Thank you,
Ben Willson

April Bickhaus
Nance Bishop
Michael Culliver
Jennifer Frost
Stan Stabler
Cynthia Hardy
Reggie Harkins

6-V

Christopher Hines
Jack Wilson

1

Benjamin S. Willson
Direct Dial: 205-581-1507
bwillson@lightfootlaw.com
Bio | vCard | Firm | Confidentiality Notice

The Clark Building
400 20th Street North
Birmingham, Alabama 35203-3200
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DUE PROCESS IN IMPEACHMENT
PROCEEDINGS BEFORE THE ALABAMA HOUSE OF REPRESENTATIVES

March 2017

Prepared on behalf of the Office of the Governor of Alabama

Ross H. Garber (pro hac vice)
Susan S. Murphy (pro hac vice)
Shipman & Goodwin LLP
1875 K. St, NW
Washington, D.C. 20006
202-469-7798
rgarber@goodwin.com
David B. Byrne, Chief Legal Advisor
Jason Paulk, Deputy Legal Advisor
Office of the Governor
State Capitol
Montgomery, Alabama 36130

DUE PROCESS IN IMPEACHMENT
PROCEEDINGS BEFORE THE ALABAMA HOUSE OF REPRESENTATIVES
March 2017
EXECUTIVE SUMMARY
Questions have arisen about whether the Alabama House of Representatives and the
House Judiciary Committee must provide the Governor with due process in connection with its
proceedings. It has been suggested that the House need not provide the Governor with due
process, and that instead he is entitled to due process only in proceedings before the Senate.
Putting aside issues of fundamental fairness, there is simply no legal or historical basis for the
House to conduct impeachment proceedings that deprive the Governor of due process.
The full House seemed to recognize as much when it passed Rule 79.1, which
authorized the Judiciary Committee to conduct an impeachment inquiry. In this Rule, the
House specifically required the Judiciary Committee to “ensure due process.”
There was good reason for this mandate. As this paper explains:
•

Well-established principles of constitutional law recognize that because the
Judiciary Committee’s role has been designed to be “accusatory” and
“adjudicatory,” it must meet strict standards of due process. The role of the full
House of Representatives in impeachments is certainly “adjudicatory,” and it
plainly must provide the Governor with due process.

•

The Alabama Supreme Court has held that officials subject to impeachment must
be provided the highest levels of due process. The Supreme Court has said this
clearly, repeatedly and recently. To be sure, these holdings have been in the
context of impeachment of lower-level state officers pursuant to Section 174 of
the Constitution, as opposed to an impeachment of a Governor pursuant to
Section 173. But Alabama has never impeached a Governor, and there is no
rational basis for believing the Supreme Court would afford the state’s Governor
less due process than these other officials. It should be noted that a federal court
has ruled that Alabama legislators may not be expelled without due process.

•

The elements of due process would not be onerous for the Judiciary Committee
to provide the Governor. They include notice of the potential charges against
him; a procedure that gives him adequate time and opportunity to prepare a case
(for example, by providing him with exhibits and a list of witnesses); disclosure
of exculpatory information; the right to hear and cross examine all witnesses;
the application of reasonable Rules of Evidence; the presumption of innocence;
and, ultimately, the consideration of all of the evidence by the full House of
Representatives.

1

•

The courts have jurisdiction to mandate that officials (including the Governor)
be afforded due process in impeachment proceedings and to enjoin proceedings
that do not comport with constitutional standards.

2

I.

THE ROLE OF THE ALABAMA HOUSE OF REPRESENTATIVES IN
IMPEACHMENT PROCEEDINGS REQUIRES THAT IT AFFORD THE
GOVERNOR DUE PROCESS OF LAW
A.

The Adjudicatory and Accusatory Nature of the Proceedings Before the
House Requires Due Process Protections for Governor Bentley.

Two United States Supreme Court cases established the framework for determining
when due process is required - Hannah v. Larche and Jenkins v. McKeithen.1 Whether due
process is necessary in a particular proceeding depends on whether the proceeding is
investigatory or adjudicatory and, if the proceeding is investigatory, whether it is accusatory.2
Thus, it is necessary at the outset of any consideration of due process to determine both the
nature and function of the proceedings that will take place.3
Hannah establishes that, in determining whether a proceeding is solely investigatory
rather than adjudicatory, the Court should consider if its function “is purely investigative and
fact-finding.”4 The relevant question is whether the tribunal can or does “take any affirmative
action which will affect an individual’s legal rights.”5 If so, the proceedings are adjudicatory
and must provide due process.6
In Jenkins the Supreme Court held that even purely investigatory proceedings require
due process of law where they are accusatory in nature.7 A purely investigatory but accusatory
proceeding may require due process whether as a result of the tribunal’s rules or as a result of
the practical effect of its proceedings.8 Where a tribunal is “exercising an accusatory
function,” where its duty is to find the accused responsible for some violation of law and to
advertise that finding or “to serve as part of the process of criminal prosecution, the rigorous
protections relevant to criminal prosecutions might well be the starting point for assessing” the
procedural protections necessary before that tribunal.”9
In impeachment proceedings pursuant to Article VII, § 174 of the Alabama
Constitution, the House of Representatives’ function is both adjudicatory and accusatory.

1

Hannah v. Larche, 363 U.S. 420, 442 (1960); Jenkins v. McKeithen, 395 U.S. 411 (1969); see also
Hunt v. Anderson, 794 F. Supp. 1557, 1565 (M.D. Ala.), aff'd, 976 F.2d 744 (11th Cir. 1992).
2
Hannah, 363 U.S. at 440; Jenkins, 395 U.S. at 427.
3
Hannah, 363 U.S. at 440.
4
Id.
5
Id.
6
Id. at 440-41.
7
Jenkins, 395 U.S. at 427.
8
Hunt, 794 F. Supp. at 1565 (what would otherwise be a purely investigatory matter was violative of due
process where, in practice, the proceedings were rendered accusatory by pubic release of probable cause findings
and public statements were made by the executive director providing his opinion of the accused’s guilt) .
9
Hannah, 363 U.S. at 488; Jenkins, 395 U.S. at 427; Hunt, 794 F. Supp. at 1565.
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B.

The House of Representative and Its Judiciary Committee Function as
Adjudicatory Bodies in Impeachment Proceedings under Article VII, § 173
of the Alabama Constitution.

The Alabama House of Representatives is the governmental body constitutionally
authorized to consider and prefer articles of impeachment against a sitting Governor. Pursuant
to Article VII, § 173 of the Alabama Constitution:
The governor … may be removed from office for [certain enumerated causes] by the
senate sitting as a court of impeachment, under oath or affirmation, on articles or
charges preferred by the house of representatives.… If at any time when the legislature
is not in session, a majority of all the members elected to the house of representatives
shall certify in writing to the secretary of state their desire to meet to consider the
impeachment of the governor … it shall be the duty of the secretary of state
immediately to notify the speaker of the house, who shall, within ten days after receipt
of such notice, summon the members of the house, by publication in some newspaper
published at the capitol, to assemble at the capitol on a day to be fixed by the speaker,
not later than fifteen days after the receipt of the notice to him from the secretary of
state, to consider the impeachment of the governor …. If the house of representatives
prefer articles of impeachment, the speaker of the house shall forthwith notify the
lieutenant-governor … who shall summon, in the manner herein above provided for, the
members of the senate to assemble at the capitol on a day to be named in said
summons, not later than ten days after receipt of the notice from the speaker of the
house, for the purpose of organizing as a court of impeachment. The senate, when thus
organized, shall hear and try such articles of impeachment against the governor,
lieutenant-governor, or other officer administering the office of governor, as may be
preferred by the house of representatives.
The impeachment of a Governor by the House of Representatives does not simply refer
the matter to the Senate for a full trial, however. Article V, § 127 of the Alabama Constitution
provides that “[i]n case of the impeachment of the governor, … the power and authority of the
office shall, until the governor is acquitted, … devolve in the order herein named, upon the
lieutenant governor, president pro tem. of the senate, speaker of the house of representatives,
attorney-general, state auditor, secretary of state, and state treasurer.” Accordingly,
impeachment by the House would itself remove a sitting governor from office. Because the
decision of the House of Representatives would “affect an individual’s legal rights,”10 its
function is adjudicatory, not merely investigatory.
The adjudicatory nature of the House proceedings and concomitant need for due
process was recognized both by the full House and by the House Judiciary Committee to which
the House delegated the role of investigating and rendering a recommendation on
impeachment.

10

Hannah, 363 U.S. at 488.
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House Rule 79.1, which was passed in reaction to the first impeachment resolution
concerning Governor Robert Bentley, delegated to the House Judiciary Committee the role of
investigating and rendering a recommendation concerning the impeachment of Governor
Bentley. In delegating those responsibilities to the Committee, the House expressly instructed
that the Committee “shall adopt rules to govern the proceedings before it in order to ensure
due process, fundamental fairness, and a thorough investigation, provided that the rules are not
inconsistent with this rule.”11 In conformance with the dictates of House Rule 79.1, the House
Judiciary Committee, in drafting its initial procedural rules, stated:
While the general thought would be that the House Judiciary Committee’s process
would be akin to that of a grand jury, that notion must be modified in light of the
adoption of House Rule 79.1’s requirement that the Judiciary Committee process
ensure due process. The notion of due process requires that the accused be given
an opportunity for confrontation and cross-examination, and for discovery; that a
decision be made based on the record, and that a party be allowed to be
represented by counsel. In the criminal setting, while due process is required before
depriving a person of life of liberty, it is not required in the grand jury setting standing
alone. Because of this key distinction and in light of Rule 79.1, there are elements to
these proposed rules that protect the rights of the Governor that go well beyond what
would be allowed in [a] grand jury setting.12
Thus, both the full House and the Judiciary Committee recognized the adjudicatory
nature of the impeachment proceedings before them and the related need for due process. Even
in the Committee’s action of hastily adopting amended Rules to further diminish the
Governor’s due process rights, the Committee clearly acknowledged the adjudicatory nature of
its work. The amended Rules call the Committee’s work “quasi-judicial” in nature and purport
to empower the Committee, either itself or through its Chair or Special Counsel, to hold
evidentiary hearings at which witnesses and evidence are presented to the Committee, rule on
matters of procedure and evidence, issue and enforce subpoenas, compel the attendance of
witnesses and the production of documents and permit or deny participation by the Governor in
the proceedings and in defending against the recommendations made by the Committee or its
Special Counsel.13 These functions are not purely investigative and fact-finding under the
guidelines set forth in Hannah.14 Through those Amended Rules, the Committee empowers
itself to adjudicate matters, holds trial-like hearings, determine liability, issue orders and hold
individuals in contempt. The House of Representatives and its Judiciary Committee therefore
clearly serve an adjudicatory function in considering and preferring articles of impeachment.15
11

House Rule 79.1(c) (emphasis added).
Background on House Judiciary Impeachment Rules (emphasis added).
13
Amended Committee Rules of the House Judiciary Committee for the Impeachment Investigation of
Governor Robert Bentley.
14
Hannah, 363 U.S. at 440 (relevant factors include whether the tribunal adjudicates, holds trials or
determine anyone's civil or criminal liability, issues orders, indicts, punishes or imposes any legal sanctions, and
whether it makes determinations depriving anyone of his life, liberty, or property).
15
See also State ex rel. King v. Morton, 955 So. 2d 1012, 1022 n.12 (Ala. 2006) (See, J., concurring)
(“[T]he legislature is a tribunal for impeachment hearings, a judicial function. § 173 Ala. Const. 1901.”).
12
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Accordingly, due process must be afforded to Governor Bentley in the House impeachment
proceedings, including those before the Judiciary Committee.
C.

The Impeachment Proceedings Before the House and Its Judiciary
Committee are Accusatory in Nature so as to Require That Due Process be
Afforded to Governor Bentley.

In addition to being adjudicatory in nature, it is clear from the Judiciary Committee’s
Amended Rules, the nature of the proceedings before the House, and the conduct of the
members of the House of Representatives that the House impeachment proceedings are
accusatory in nature.
Impeachment proceedings before the House concern whether a Governor should be
impeached for one of several grounds enumerated in Article VII, § 173 of the Alabama
Constitution. Those grounds are:
willful neglect of duty, corruption in office, incompetency, or intemperance in the use
of intoxicating liquors or narcotics to such an extent, in view of the dignity of the office
and importance of its duties, as unfits the officer for the discharge of such duties, or for
any offense involving moral turpitude while in office, or committed under color
thereof, or connected therewith ….
It is well settled in Alabama that these charges “all tend, more or less, to reflect upon the
dignity of office, to generate disrespect for the law, through the want of worth, moral or
intellectual, in the officer, to create dissatisfaction among the people with their government,
and to thus seriously cripple the administration of justice in all its departments.16
In the case of Governor Bentley, the Articles of Impeachment charge the Governor with
willful neglect of duty and corruption in office.17 The Alabama Supreme Court has made clear
that:
[N]eglect of official duties, to be willful, to authorize forfeiture of office, must be
characterized by a certain moral or intellectual quality different from that implied in the
mere intentional doing, or failing to do, an act. The implication is of a different and
more enduring status of the mental or moral faculties. There seems to be required such
a determined, perverse, and obstinate neglect of official duty as will authorize and an
inference and finding that defendant is so morally or intellectually constituted as to be
unfit for the duties of a public office.18
Thus, in order for an alleged “willful neglect of duty” to warrant the solemn invocation of
impeachment, such willful neglect must be “more than the merely intentional omission of an

16

Nelson v. State, 182 Ala. 449, 460-61 (1913) (1913); State ex rel. Brickell v. Martin, 180 Ala. 458,
471 (1913).
17
See HR 367.
18
Nelson, 182 Ala. at 461.
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act of public duty; that, to justify removal from office, it must appear that the incumbent is
morally or mentally unfit ….”19
The Supreme Court of Alabama has also very recently undertaken to define the term
“corruption in office,” also known as “official misconduct,” as: “[a] public officer’s corrupt
violation of assigned duties by malfeasance, misfeasance, or nonfeasance.”20 That Court
previously held that in order to establish “corruption in office” sufficient to meet the
constitutional impeachment standard there must be a showing of “corrupt intent or motive….
That is the act must be done with evil motive, in bad faith or not honestly.”21
It simply cannot be the case that public hearings at which Special Counsel argues and
the House of Representatives, either itself or through its Judiciary Committee, makes findings
on or recommendations concerning whether the Governor is “morally or mentally unfit” to
continue in office or that he acted with a “corrupt intent or motive” and engaged in “official
misconduct” could be anything less than accusatory.22 The same is true of any report or written
recommendation drafted by the Judiciary Committee or its Special Counsel.
Moreover, the conduct of the House members in introducing the impeachment
resolutions against the Governor and throughout the impeachment proceedings demonstrates
clearly that the proceedings before the House are, at a minimum, accusatory in nature.
The initial impeachment resolution was announced by Representative Ed Henry, who
called a press conference to announce his opinion that, among other things, Governor Bentley
“betrayed the trust of the people of Alabama through actions and lies that have caused us to
have some doubt about his leadership” and that the “only course of action” is to impeach the
Governor.23 Representative Mike Ball made public his opinion that there is a “crisis of
confidence” in Governor Bentley,24 and Representative Farley has made no secret of his
opinions concerning the Governor, claiming that “We’ve bottomed out ... now we’ve got a
governor who’s using his office for God knows what” and “It’s totally humiliating”; “This
man has got to understand that every day he’s in the governor’s office, this circus will go
on.”25 In fact, Representative Farley has stated outright that “Governor Bentley should not be
sitting in the governor’s office” and “He’s the state of Alabama’s spokesperson, our

19

Id. at 462; Lewis v. State ex rel. Evans, 387 So. 2d 795, 803 (Ala. 1980).
State ex rel. Strange v. Clark, No. 1151021, 2016 WL 4044903, at *3 (Ala. July 27, 2016).
21
State ex rel. Harlow v. Chandler, 360 So. 2d 957, 960 (Ala. 1978).
22
Jenkins, 395 U.S. at 427; Hunt, 794 F. Supp. at 1566 (publicizing of findings of probable cause of
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representative …. And this is someone I want negotiating on behalf of the state? I don’t think
so.”26
More recently, Representative Corey Harbison and Randall Shedd both posted to their
Facebook accounts soliciting comments concerning the Governor. Representative Harbison
posted:
I am troubled that the Governor would think that it's okay to fly to Washington, D.C.
to President Trump's inauguration with the very people that this controversy has been
centered around.
I believe that the U.S. Senate appointment made this state look very bad. Luther
Strange would have been a good pick in normal circumstances. We are not facing
normal circumstances. I don't know the inner workings of this appointment but from
the outside looking in, it appears a deal was cut. This brought negative, national
attention.
The Governor's attorney did admit that an expenditure was made from the Governor's
campaign account for a person other than the Governors legal fees. Birmingham news
reports say that the ethics commission ruled this type expense illegal and a felony.
How do you feel about these things? Do you feel it's in the best interest of the state to
let it be or should the legislature step up the process of impeachment?
Representative Shedd stated:
Remember, I have not "bashed" Governor Bentley, and I take no pleasure in his
difficulties.
I don't know what happened behind the scenes with the Governor's actions, but at least
the appearance of potential problems exist when the Attorney General lets everyone in
Alabama know he is investigating Governor Bentley then it looks like he tried to unring
the bell and even stopped House impeachment proceedings, and after doing so lands a
coveted appointment to the U.S. Senate by the Governor that he stopped impeachment.
If nothing else is wrong, it looks bad.
In all my speeches across my district, I've been saying we have to restore the public's
confidence in state government. This action is going in the opposite direction.
Public confidence in state government is at a serious level.27
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Alabama Is No Stranger to Sex Scandals. It Just Never Expected One From This Guy, The Washington
Post, available at www.washingtonpost.com (April 17, 2016).
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Shedd, Harbison want to know what you think of Gov. Bentley, available at http://cullmansense.com
/articles/2017/02/12/ shedd-harbison-want-know-what-you-think-gov-bentley (February 12, 2017).
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A few days later, those Representatives stated in the press that the Governor’s
appointment of Luther Strange to the United States Senate “looks like quid pro quo” and
sought to introduce a third impeachment resolution against the Governor with Representative
Harbison stating: “I’m not doing this for me. I don’t like the stink,” and “The problem is that
we have a Judiciary Committee that is on hold due to a request from an attorney general that is
no longer in office that was appointed to the United State Senate by the Governor. It just
sounds terrible.”28 Representative Harbison went on to opine that:
• “We can’t continue on the way we are in this State. We’ve become a national
embarrassment at this point, and we need to do something.”
• “I’m not sure we can continue to function as a state under this cloud. No one trusts the
Governor on anything.”
• “You can’t get anything straight from them [the Office of the Governor] and no one
trusts them. That’s a problem.”29
The very public criticism of the Governor by House members and public statements
concerning members’ perception that the Governor is guilty or should be impeached manifestly
establish the accusatory nature of the impeachment proceedings before the House.30
Because the impeachment proceedings before the House are both adjudicatory and
accusatory in nature, due process must be afforded to Governor Bentley in those proceedings.
II.

ALABAMA SUPREME COURT AUTHORITY REQUIRES DUE PROCESS IN
THE IMPEACHMENT PROCEEDINGS BEFORE THE ALABAMA HOUSE OF
REPRESENTATIVES

Clear authority of the Alabama Supreme Court further dictates the need for due process
during the impeachment proceedings before the House.
No governor of Alabama has ever been impeached, and the House of Representatives
has had no cause to investigate articles of impeachment concerning any governor of Alabama.31
Prior to 1875, all office holders in Alabama were subject to impeachment under a single
constitutional provision, which provided that:
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Some Legislators are considering an alternate route to impeach the Governor, Alabama Political
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Investigating on the Matter of the Impeachment of John Purifoy, Secretary of State (August 14, 1915).
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All State officers may be impeached for any misdemeanor in office, but judgment shall
not extend further than removal from office, and disqualification to hold office, under
the authority of this State. The party impeached, whether convicted or not, shall be
liable to indictment, trial and judgment, according to law.32
Under that framework, all impeachment proceedings were initiated in the House of
Representatives. Section 24 of the Alabama Constitution of 1868 provided that:
The House of Representatives shall have the sole power of preferring impeachment. All
impeachments shall be tried by the Senate; the Senators, when sitting for that purpose,
shall be on oath or affirmation; and no person shall be convicted under an impeachment
without the concurrence of two-thirds of the Senators present.33
In 1875, the legislature altered this framework to adopt a procedure materially identical to the
procedure that applies today, whereby certain enumerated office holders are tried by the
Alabama Supreme Court or the Circuit Court while others, including the Governor, are tried
by the Senate following impeachment by the House.34 As a result of this amendment, the
Alabama Supreme Court has had before it numerous impeachments of officers of Alabama
and, accordingly, has had cause to issue numerous opinions concerning impeachments in
Alabama.
In addressing those impeachments, which arose under Article IV, § 174, the Supreme
Court has made it patently clear that “[d]ue process of law is essential to impeachment.”35 It is
well settled in Alabama that “impeachment under our Constitution is a criminal prosecution.”36
Accordingly, impeachments are “governed by rules of law applicable to criminal
prosecutions.”37 “The defendant in such cases is entitled to certain constitutional and statutory
protections accorded to defendants in exclusively criminal cases.”38 Moreover, “[c]onstitutional
and statutory provisions in such cases are to receive strict construction in favor of the
accused.”39 The fact that these decisions were issued in connection with impeachments under
§ 174 does not, perforce, render them inapplicable to impeachment proceedings under § 173.40
To the contrary, the rationale behind those cases establishes, irrefutably, that the Governor is
entitled to due process in any impeachment proceedings before the House.
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Art. IV, § 23, Ala. Const. of 1868.
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The first Supreme Court case to consider impeachment procedure under the revised
constitutional provisions of 1875, State v. Buckley, concerned the changes to that procedure
and adoption of procedural rules to govern impeachment before the Supreme and Circuit
Courts.41 The Buckley Court noted that, regardless of the new distinction in the forums for
deciding an impeachment for various office holders “[u]nder . . . . article 7, section 4 [of the
1875 Constitution] penalties in cases of impeachment ‘shall not extend beyond removal from
office, and disqualification from holding office ….’” That provision was equally applicable to
each of the three impeachment provisions in the 1875 Constitution, whether calling for a trial
before the Circuit Court, Supreme Court, or as in the case of an impeachment of a governor,
the Senate. Examining federal and English authorities on impeachment, the Buckley Court
concluded that “[t]he authorities above hold that removal from office, and disqualification to
hold office, are criminal punishment. But the doctrine has been carried much further.”42
Examining authority from other states, the Court concluded that because an impeachment
results in removal “[w]e feel constrained to hold that impeachment under our Constitution, is a
criminal prosecution.”43 As such, the Court concluded that certain due process rights are
guaranteed in an impeachment (such as the right to confrontation) and the regulations adopted
concerning the new classes of impeachment were for that reason unconstitutional.44 Thus, the
determinative factor in the Buckley Court’s decision that impeachments were criminal in nature
and thus deserving of due process protections for the accused was the fact that the
impeachment would result in removal -- a result that would adhere today regardless of whether
the official was impeached under § 173 or § 174. Removal is the result that the Governor
would face in the event that the House of Representatives voted to impeach.
Similarly, the concurrence in State ex rel. Brickell v. Martin made no distinction
between impeachment proceedings in the legislature and court impeachment proceedings in
discussing the need for “a definitely understood, well-defined charge” for impeachment.45
Judge McClellan concluded that “the Constitution establishes definite, particular causes, for
which only those officers may be impeached. There may be a measure of difficulty in arriving
at a sound interpretation or construction of what these causes comprehend; but,
notwithstanding, this furnishes no basis warrant for an assumption that any one of the causes
for impeachment laid down in the Constitution is complete or may be supplemented or
modified by recourse to individual judicial judgment, whether in the Senate sitting as a court of
impeachment or in the Supreme Court sitting as a court of impeachment. The highest officers
of the state, including the executive and members of the Supreme Court, are made, by section
173, subject to removal from office for the causes there set down.”46
Relying on State v. Buckley, the Supreme Court in Nelson v. State reiterated that
“Impeachment proceedings are highly penal in their nature, and are governed by the rules of
law applicable to criminal causes. Constitutional and statutory provisions on the subject of the
41
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procedure in such cases are to receive strict construction in favor of the accused.”47 That Court
made no distinction between impeachments under § 173 and those under § 174. Again, it is the
ultimate result of the proceedings -- removal of the office holder -- that dictates the need for
due process of law.
In State ex rel. Attorney General v. Hasty, the Court discussed impeachments generally
as follows:
While ours is a popular form of government, under which nearly all officials are
elected by the people, yet public office has been ever regarded as a public trust, and our
lawmakers, while not contemplating or requiring infallibility, have expected a faithful
and intelligent discharge of duty by those who are selected to fill positions of trust and
responsibility. This expectation has been emphasized, not only by statutes covering
nearly all derelictions and providing a punishment for same, but by our organic law,
which provides for the impeachment and removal from office of nearly all public
officials for any of the causes therein enumerated, but which said impeachment does not
exclude the right of the state to indict and is in its nature cumulative and is intended to
relieve the public of an unfit official until the people have another chance to pass upon
his qualification. While this extraordinary remedy by impeachment does not prevent an
indictment and conviction thereunder, and does not extend beyond removal from office
and a disqualification to hold office under the state, during the term for which the
officer was elected or appointed, it is, in its nature, highly penal and is governed by
rules of law applicable to criminal prosecutions.48
Again, the conclusion that an impeachment is penal in nature was based wholly upon the fact
that an impeachment results in the removal of a public officer from office, which is true of
impeachments under either § 173 and § 174 and is true upon the impeachment of a Governor
by the House of Representatives.49
Again relying on the result of the impeachment, the Court, in State v. Blake, stated,
without reference to any distinction between impeachments under § 173 and § 174 that
“[i]mpeachment proceedings are for the removal of public officers for malfeasance while
lawfully holding the office upon grounds prescribed by section 173 of the Constitution. Due
process of law is essential to impeachment.”50
The Supreme Court, in Parker v. State was asked to decide “whether an office holder
may be impeached for an offense involving moral turpitude which occurred prior to his
assumption of office.”51 While the petitioner before the Court was the Treasurer of Jefferson
County, subject to impeachment under § 174 of the Constitution, the Court drew no distinction
47
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between proceedings under that section or section 173. Relying on State v. Buckley, the Court
found that “[a]n impeachment proceeding under our Constitution is a criminal prosecution.”52
That court went on to recognize that “[c]onstitutional and statutory provisions in such cases are
to receive strict construction.”53
The Court in State ex rel. Mullis v. Matthews stated that “[a]n impeachment under
section 174 of the Constitution is a criminal prosecution.”54 That court did not, however, say
that proceedings under § 173 are not criminal in nature,55 nor could it, given its reliance on
State v. Buckley. Similarly, the Court in State ex rel. Strange v. Clark noted that “Alabama
caselaw is well settled that a proceeding brought pursuant to Art. VII, § 174, Ala. Const.
1901, is criminal in nature.”56 While the Court did not explicitly address proceedings under
§ 173,57 it expressly relied on State v. Buckley.58
As is clear from the foregoing, the Alabama Supreme Court has determined that
impeachment proceedings in Alabama are criminal in nature because they result in removal of
a public official from office. This occurs whether as a result of a proceeding in the Circuit
Court pursuant to § 175 of the Constitution, as a result of a proceeding in the Supreme Court
pursuant to § 174 of the Constitution, as a result of a proceeding in the Senate pursuant to
§ 173 of the Constitution, or as a result of a proceeding in the House of Representatives
pursuant to §§ 173 and 127 of the Constitution. The penalty suffered by the accused determines
the accused’s rights. And the penalty of removal mandates due process protections.
Accordingly, the impeachment proceedings before the House must be conducted in accordance
with due process.
III.

A GOVERNOR FACING IMPEACHMENT IS ENTITLED TO NO LESS DUE
PROCESS THAN A STATE LEGISLATOR FACING EXPULSION FROM
OFFICE

Consistent with the authority concerning impeachments discussed above, the Alabama
Supreme Court has concluded that the authority to remove a state senator is constrained by due
process. In considering the legislature’s power “to expel a member by a two-thirds vote,” the
Alabama Supreme Court concluded that the legislature’s power was “seemingly unrestricted,”
but nevertheless recognized that “the legislature must afford a member the minimum
procedural due process requirements of the federal constitution.”59 Tellingly, that Court further
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recognized that “[t]he power of the Legislature to remove one of its members for criminal
misconduct is analogous to the power of impeachment.”60
Similarly, in McCarley v. Sanders,61 the United States District Court for the Middle
District of Alabama concluded that “a person may not be discharged or expelled from a state
public office upon a ground involving criminal guilt, infamy, disgrace or other grave injury to
the individual until after such notice and hearing as is requisite to due process of law.”62 That
Court concluded that “[w]henever a governmental body acts so as to injure an individual, the
Constitution requires that the act be consonant with due process of law.”63 Thus, in McCarley,
the expulsion of a Senator from office by vote of the Senate was held to violate due process
where, among other things, that vote was based on the recommendation of a Senate
investigation committee without a hearing before the full Senate and “without according [the
expelled senator] an opportunity to defend himself and without themselves [the full Senate]
hearing any evidence.”64
Here, the House of Representatives is considering whether to impeach the Governor on
the basis of the charges of willful neglect of duty and corruption in office against the
Governor. As discussed previously, those charges require a finding that the Governor is
“morally or mentally unfit” to continue in office or acted with a “corrupt intent or motive” and
engaged in “official misconduct.”65 The grounds without question “involve[e] criminal guilt,
infamy, disgrace or other grave injury to the individual.”66 Moreover, a vote in favor of
impeaching the Governor by the House of Representatives would, pursuant to § 127 of the
Constitution, result in the removal of the Governor from office. Thus, the due process clauses
of both the Alabama Constitution and the United States Constitution require that the Governor
be afforded due process protections in the impeachment proceedings before the Alabama House
of Representatives.
IV.

DUE PROCESS REQUIRES A FAIR HEARING BEFORE THE ALABAMA
HOUSE OF REPRESENTATIVES

Having established that the Governor is entitled to due process of law in impeachment
proceedings before the House of Representatives, the question then becomes what process is
due to the Governor in such proceedings. “The phrase ‘due process of law,’ although incapable
of a precise definition, in its most basic sense encompasses the observation of that degree of
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fundamental fairness that is essential to our concept of justice.”67 The “goal of fundamental
fairness … is the essence of due process.”68 In particular:
Procedural due process in this respect requires at a minimum an orderly proceeding
appropriate to the case or adapted to its nature, just to the parties affected, and adapted
to the ends to be attained; one in which a person has an opportunity to be heard, and to
defend, enforce, and protect his rights before a competent and impartial tribunal legally
constituted to determine the right involved; representation by counsel; procedure at the
hearing consistent with the essentials of a fair trial according to established rules which
do not violate fundamental rights, and in conformity to statutes and rules, conducted in
such a way that there will be opportunity for a court to determine whether the
applicable rules of law and procedure were observed; revelation of the evidence on
which a disputed order is based and opportunity to explore that evidence, and a
conclusion based on the evidence and reason.69
Thus, “[d]ue process requires that the accused shall be advised of the charges, and have
a reasonable opportunity to meet them. This includes the assistance of counsel if requested, the
right to call witnesses, to give testimony, relevant either to the issues of complete exculpation
or extenuation of the offense and in mitigation of the penalty imposed.”70 “Under Article 1,
Section 6 [of the Alabama Constitution], the right of the accused to demand the nature and
cause of the accusation is a fundamental component of the right to due process; the defendant
must fully and intelligently understand the charge to adequately prepare a defense.”71 The right
to notice of the specific charge is “the first and most universally recognized requirement of due
process.”72 It is a “fundamental” right that is “essential” to due process.73
Also among the fundamental elements of due process that must be afforded a governor
in impeachment proceedings is that the full House of Representatives act as the tribunal in
evaluating whether to adopt articles of impeachment. Due process requires that all of the
members of a tribunal equally consider the evidence without preconception or bias.74 The
67
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Alabama Supreme Court has concluded that “[a]n unbiased and impartial decision-maker is one
of the most, if not the most, fundamental of requirements of fairness and due process.”75 This
requirement is violated where there is an “intolerably high risk of bias.”76 Such an “intolerably
high risk” exists, for example, where it is demonstrated that the decision maker had made up
his or her mind before the petitioner had an opportunity to be heard or where the same person
serves as both accuser and adjudicator in a case.77
In addition, due process requires that the Governor be afforded with a presumption of
innocence and that the Houses’ findings on the ultimate issue of impeachment be made under
the standard of beyond a reasonable doubt.78
Due process also requires that any procedural rules adopted by the House must provide
for the production to the Governor of, at a minimum, all exculpatory evidence discovered by
the House of Representatives pursuant to the Fifth and Sixth Amendments to the United States
Constitution as well as Brady v. Maryland and its progeny.79
Due process affords the Governor the constitutional right “to be heard by himself and
counsel, or either….”80 Due process also requires that the Governor be afforded notice and a
hearing prior to the tribunal’s ruling, the ability to confront the witnesses against him, the
ability to present a defense to the full House, the right to have compulsory process for
obtaining witnesses in his favor, and the right to testify on his own behalf, if he elects to do
so.81 An “accused has a constitutional right of confrontation and cross-examination which is an
essential and fundamental requirement of a fair trial. The right to confront one's accusers is
also guaranteed by our state constitution. The right to confront one's accusers as prescribed by
the sixth amendment guarantees the right to “face-to-face encounter[s] between witness and
accused.”82
75
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V.

THE COURTS HAVE JURISDICTION OVER ANY VIOLATION OF THE
GOVERNOR’S DUE PROCESS RIGHTS BY THE ALABAMA HOUSE OF
REPRESENTATIVES

The Supreme Court of Alabama has concluded that, where an office holder cannot be
removed except through impeachment, the “courts of equity will protect by injunctive process
the incumbent of an office, who shows a prima facie right to continue in office, from the
intrusion of adverse claimants who are without right or title to the office.”83 This principle that
a court may protect the constitutional rights of an official subject to impeachment has been
applied to the impeachment of a governor.
In Office of the Governor v. Select Committee of Inquiry,84 the Connecticut Supreme
Court, in considering whether to quash a subpoena to a sitting Governor in connection with an
impeachment proceeding before the House of Representative of Connecticut, found the dispute
justiciable. In taking jurisdiction over the dispute between the Governor and a committee of the
House of Representatives, the Court found particularly compelling the fact that, under the
Connecticut Constitution (as is also the case in Alabama), the governor is treated uniquely in
that he or she is removed from office “upon presentment of articles of impeachment by the
House of Representatives.”85 That Court stated:
Under our constitutional scheme, the governor is the only official removed, albeit
temporarily, upon the presentment of articles of impeachment by the House of
Representatives and during the pendency of the Senate trial. For all other officials,
removal from office takes place only after a trial in the Senate and conviction by that
body. This distinction means that the initial impairment of the capacity to execute the
duties of the office of governor take place in the impeachment process one critical step
before the point at which all other executive and judicial officials are impaired in the
performance of their duties by means of removal from office, namely, at the point of
formal accusation by the House, as opposed to the point of conviction by the Senate.86
Although impairment does remain contingent upon presentment of articles of
impeachment by the House of Representatives, the proximity and severity of this harm
as compared to the potential impairment for all other executive and judicial officials
suggests that, in order to be afforded a meaningful opportunity to challenge legislative
conduct related to gubernatorial impeachment proceedings, the office of a sitting
governor should be allowed to raise its constitutional challenges under a somewhat
more lenient standard than might apply to other officers who are subject to
right of confrontation and cross-examination to the extent guaranteed by the Sixth and Fourteenth Amendments
cannot be sidestepped because it happens to be convenient for one of the parties. The importance of this right is
emphatically demonstrated by the existence of the numerous safeguards designed for its protection. In addition to
the Sixth Amendment of the United States Constitution, the right is also guaranteed by the Constitution of the
State of Alabama, Article *624 I, Section 6, Constitution of Alabama, 1901.”); Ala. Const. Art. I, § 6.
83
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impeachment. Affording the office of a sitting governor the opportunity to bring a
meaningful challenge to impeachment proceedings is especially critical because the
presentment of articles of impeachment to the Senate has the immediate, and irreparable
effect of removing a duly elected official from office and depriving the people of the
state, for a time, of the services of the governor whom they chose to fill that high office
in the previous election. These consequences demonstrate the necessity that the plaintiff
be afforded a reasonable opportunity to raise a meaningful constitutional challenge
while the matter is before the defendant, whose task is vital to the ultimate decision as
to whether articles of impeachment will be presented.87
The Court further noted that “the appropriate standard by which to determine whether judicial
review of the legislative exercise of the impeachment authority in connection with a sitting
governor is warranted is whether the plaintiff has asserted, in good faith, a colorable claim of a
constitutional violation.”88
The Select Committee of Inquiry Court also found that the speech or debate clause of
the Connecticut Constitution did not bar judicial review of a claim that the legislature had
violated the constitution. The Court reaffirmed its prior holding (which involved a due process
challenge) that “[i]f the legislature [should] attempt to encroach upon constitutional
restrictions, it will become the solemn duty of the court to declare such an attempt illegal and
the act void.”89 Because a claim of constitutional violation by the legislature is a claim that the
legislature’s conduct was “not within the sphere of legitimate legislative activity,” the Speech
or Debate clause did not immunize the legislature from suit and did not “categorically bar the
plaintiff’s action, nor [did] that clause preclude [the Court’s] consideration of the plaintiff’s
claims on the merits.”90
Finally, the Select Committee of Inquiry Court rejected the claim that the constitutional
challenge to the legislature’s conduct in the gubernatorial impeachment proceedings was a nonjusticiable political question.91 In so deciding, the Court first found that “[a]lthough the text of
our state constitution confers impeachment authority on the legislature, that authority is not
unbounded and legislative encroachment upon other constitutional principles may, in an
appropriate case, be subject to judicial review. Accordingly, there has been no constitutional
commitment of the impeachment authority to the legislature such that judicial review of the
plaintiff’s challenge is rendered inappropriate.”92 The Court further concluded that there “are
discoverable and manageable judicial standards for determining the merits of the plaintiff’s
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Id. at 556.
Id. at 558.
89
Id. at 565 (quotation marks omitted) (alteration in original). Indeed, the illegality of the act of a House
of Representatives in infringing a chief executive’s constitutional rights and exceeding the scope of its authority
granted to it under the impeachment provisions of the state constitution raises significant separation of powers
concerns.
90
Id. at 568.
91
Id. at 573-577. In so deciding, the Connecticut Supreme Court applied the same factors as would be
considered by the Alabama Supreme Court. See Reed, 364 So.2d at 305.
92
Select Committee of Inquiry, 271 Conn. at 574.
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claim.”93 Third, the Court found that “in deciding the merits of the plaintiff’s constitutional
claim, we would not be reviewing a policy determination of a clearly nonjudicial, discretionary
nature.”94 Fourth, the Court found that “consideration of the merits of the plaintiff’s claim
would not convey a lack of due respect to a coequal branch of government.”95 Fifth, the Court
found that “this matter does not present an unusual need for unquestioning adherence to a
preexisting political decision.”96 Lastly, the Court found that “there is no potential
embarrassment resulting from multifarious pronouncements by various governmental
departments on one question.”97
Based on the foregoing, it is clear that a claim by the Governor that the House of
Representatives has violated his due process rights would present a justiciable question
appropriate for consideration by a court in Alabama prior to his removal from office by virtue
of impeachment by the House of Representatives.98
CONCLUSION
Because impeachment proceedings before the Alabama House of Representatives is
both an adjudicatory and accusatory proceeding, because impeachment by the House of
Representatives would result in removal of the Governor duly elected by the people of
Alabama and, therefore, that proceeding is criminal in nature pursuant to clear Supreme Court
authority, and because removal of a sitting governor on grounds such as those advanced here
requires it, the House of Representative must afford the Governor with due process of law in
its proceedings such that the requirements of fundamental fairness are met. Any violation of
the Governor’s due process rights would be in derogation of the constitutional mandate of the
House of Representatives and subject to judicial review.
5493733v2
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Id. at 575.
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Id.
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Id. at 576.
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Id.
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Such a claim would also raise significant separation of powers concerns that would be justiciable under
the rubric of the Select Committee of Inquiry case.
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